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The American Council on Gift Annuities 
thanks...

Convening Conference Sponsor of the 
30th Conference on Gift Planning

To Our Participants:

Please refer to the conference program for a complete agenda, including room assignments. The 
program also includes a diagram of the exhibit hall and a list of exhibitors. 

The views expressed in the papers presented in this publication are those of the authors and do 
not necessarily reflect the opinions of ACGA, its staff, or its board members. ACGA does not 
guarantee the accuracy of the authors’ comments, and none of the material in these proceedings 
should be construed as legal advice. Readers are urged to consult their own legal counsel regarding 
any information found herein. Permission to reprint an individual paper must be secured from the 
author of the paper. 

Neither ACGA nor the Westin St. Francis Hotel are responsible for lost or stolen conference 
proceedings. Replacement cost for the conference proceedings is $60.00. 

ON TRACK FOR TOMORROW
The 30th ACGA Conference... A conference on planned giving

1



Welcome to San Francisco and the 30th ACGA Conference!  We’re glad you’re here! Since 1927, the 
conference has been a quality educational and networking event. Our conference allows representatives 
from charities and consulting organizations the opportunity to gather together, share expertise, and 
enjoy the camaraderie. 

The 30th Conference Committee, with Edie Matulka and Kristen Schultz Jaarda as co-chairs, has been 
hard at work for two years to plan all the details of this conference. The Conference Committee has 
developed the educational program that will serve the needs of each of you, and has spent countless 
hours recruiting an outstanding faculty of the nation’s most well-recognized speakers. They have been a 

hands-on, working committee from start to finish. 

Our conference staff has carried out the plans of the Conference Committee with exemplary professionalism.  From faculty 
communications and registration procedures to publications design and menu planning, the conference staff has worked with 
the committee, the faculty, and the hotel staff to make this the best experience possible for you, our valued attendees. 

While in San Francisco, you will find the ACGA Board at work monitoring the educational sessions, taking food tickets, and 
greeting our guests. Please take a moment to introduce yourself to any member of the Board. We are eager to meet you and 
learn about your needs as ACGA moves forward. 

Most importantly, each of you has contributed to the success of this conference. We know that you have sacrificed precious 
time and professional development dollars to be here. We appreciate your confidence in us, and thank you for attending. 
Please let any member of the conference team – committee members, staff, Board members, hotel staff - know how we may 
better serve you. 

Lindsay L. Lapole
ACGA President & Chairman of the Board
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EDUCATION AGENDA

Wednesday, April 18, 2012Wednesday, April 18, 2012
10:00am - 9:00pm Registration Open

1:30pm - 3:00pm Symposium 1: Social Media for Planned Gifts

3:30pm - 5:00pm Symposium 2: Trends in Gift Planning

5:30pm - 6:30pm Grand Opening Reception

6:30pm - 9:00pm Opening Dinner/Keynote Address

Symposium 1: Social Media for Planned 
Gifts
1:30PM - 3:00PM  - Track I, II, & III
Location: Grand Ballroom

Panelists:
David B. Moore - Director of Planned Giving - Chapman 
University
David J. Neff - CEO - Lights.Camera.Help.
Rebecca Scott - Director of Planned Giving - Tufts 
University
Dr. Carole L. Touchinski - Executive Director - 
Marquette County Community Foundation

Moderator:
Kristen Schultz Jaarda, JD, LLM - Senior Vice 
President - Crescendo Interactive

Come learn the latest strategies for planned gifts social 
media from a panel of successful charities.  Discover how to 
harness the power of social media to further your charity’s 
mission.  This panel discussion features gift planners from a 
university, religious/healthcare foundation and community 
foundation.  Learn from these differing perspectives how to 
generate responses from fans and followers.   Our 
technology expert, David Neff, will provide guidance on 
integrating social media into your planned gifts marketing. 
With a growing number of supporters and potential donors 
using Facebook, Twitter, LinkedIn and other social media to 
stay connected, you need a strategy for how to build 
relationships utilizing social media.   Our panel of charities 
and social media experts will share examples of social media 
best practices to help you navigate these new technologies 
and create an effective online presence to facilitate planned 
gifts. 

Symposium 2: Trends in Gift Planning
3:30pm - 5:00pm - Track I, II, & III
Location: Grand Ballroom

Presented by:
Robert Sharpe - President - The Sharpe Group

This session will examine the current environment for 
planned gifts and ways donors and their charitable interests 
can best work together to make gifts that help meet both 
personal and philanthropic goals. Special emphasis will be 
placed on making gifts in light of investment market 
fluctuations, lower interest rates, reductions in income and 
capital gains tax rates, the reduction or elimination of estate 
taxes, political uncertainty, the aging of America’s donor 
population and other factors. 

Opening Dinner & Keynote Address:
A World in Economic Transition
6:30pm - 9:00pm - Track I, II, & III
Location: Grand Ballroom

Presented by:
Ronald Florance - Senior Vice President and Managing 
Director of Investment Strategy - Wells Fargo Bank

In this presentation, attendees will hear an interesting and in 
depth discussion about the current global and domestic 
economic situation.   Mr. Ronald Florance will explain how 
the global economy is at a crossroads and its consumer is in 
transition, changing the engines of growth for the global 
economy.   According to Mr. Florance, the developed 
economies, including the United States, will be entering a 
decade of de-leveraging, which will have ramifications for 
interest rates and currencies.   Mr. Florance will discuss the 
resulting implications for liquidity and cash flow 
management.   The global transformation, Mr. Florance 
believes, will bring continued volatility to the capital 
markets, and investors will need to execute strategies to 
address the new sources of risk to the capital markets.  Mr. 
Florance will tie these economic realities back to specific 
investment themes and strategies that investors can use to 
address the changing landscape they face with the global 
economy and capital markets. 
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Thursday, April 19, 2012Thursday, April 19, 2012
7:30am - 4:30pm Registration Open

7:30am - 8:30am Continental Breakfast in Exhibit Hall

8:30am - 9:45am Morning Breakout Sessions

9:45am - 10:15am Refreshment Break in Exhibit Hall

10:15am - 11:30am Morning Breakout Sessions Repeated

11:45am - 1:15pm Rates Luncheon

1:30pm - 2:45pm Afternoon Breakout Sessions

2:45pm - 3:15pm Refreshment Break in Exhibit Hall

3:15pm - 4:30pm Afternoon Breakout Sessions Repeated 

4:30pm - 5:45pm Cable Car Reception in Exhibit Hall

5:45pm Enjoy San Francisco on your own!

Thursday, April 19, 2012 Morning Sessions

Bequests - Who? What? When? Why? How? 
Dealing with the “You Can Have It When 
I’m Done with It” Donor
8:30am - 9:45am & 10:15am - 11:30am
Track I & II
Location: Victor Room - 32nd Floor

Presented By:
Ellen G. Estes, LL.B - Estes Associates
Frank W. Estes, LL.B - Estes Associates

In this presentation we will discuss:

1. What is a “Bequest” – a gift that takes effect upon the 
death of the donor: bequests under wills, gifts from 
revocable trusts, and remainder distributions from 
retirement plans.

2. Who makes bequests: profiles of donors who make 
these types of gifts – and how to recognize them.

3. Why are bequests important to your organization and 
its future.

4. When should you promote bequests among your 
constituents.

5. How to promote – marketing and outreach.

Best Practices in Charitable Gift Annuity 
Programs
8:30am - 9:45am & 10:15am - 11:30am
Track I, II, & III
Location: Tower Salon A - First Floor

Presented by: 
Charles B. Gordy - Director, Planned Giving, Harvard 
Law School

Many charities run successful charitable gift annuity 
programs that are invested appropriately, administrated 
smoothly, and in compliance with Federal and State 
regulations. They may differ in how they get there and this 
paper presents what ACGA considers to be best practices 
in those programs. Additionally, in recent years gift annuities 
have come under increased scrutiny from State regulatory 
agencies as abusive because of real or perceived illegalities 
engaged in by organizations offering gift annuities. Complying 
with gift annuity best practices should avoid this 
characterization and help ensure the continued success of 
gift annuities as a viable gift option for charitable 
organizations and their donors. 

Focusing on the Donor by Asking the Right 
Questions
8:30am - 9:45am & 10:15am - 11:30am
Track I & II
Location: Colonial Room - Mezzanine Floor

Presented By: 
Roger Ellison - Senior Advisor for Philanthropy - West 
Texas Rehabilitation Center Foundation

This session will focus on a very deliberate process of 
focusing on the donors and discovering their goals and 
needs through the asking of the right questions and carefully 
listening to answers. We’ll discuss preparing for meetings, 
setting the stage for success, finding the passion, exploring 
options, arriving at a solution, committing to a gift and 
sharing the passion. The result of this session will be 
practical ideas for using a very natural approach to 
successfully get gifts. Chock full of stories.
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Gift Administration - Harmony or Discord?
8:30am - 9:45am & 10:15am - 11:30am
Track II & III
Location: St. Francis Suite - 12th Floor

Presented By: 
J. Michael Sutton - Director of Investment Operations - 
The Salvation Army

Administration of CGAs and CRTs has unique and intricate 
challenges.  Run smoothly and efficiently, the program can 
assist the fundraisers and help with donor loyalty.  Run 
inefficiently, the program can cause harm and conflict.  This 
session will explore the methods, processes, and functions 
of administering these charitable gifts.  How does your 
Finance/Business office interact with Development?  Do you 
buy software to run the program or attempt an in-house 
system?  Payments, taxes, address changes, deferred 
tracking, these are just a few of the details that must be 
considered in administering a CGA/CRT program.  Whether 
your organization is new to gift annuities or an established 
program, the administrative functions of the program are 
there and require your attention.

Gift Planning Marketing - Who, What, and 
When
8:30am - 9:45am & 10:15am - 11:30am
Track I & II
Location: Elizabethan A-B - 2nd Floor

Presented By: 
Rebecca Scott - Director of Gift Planning, - Tufts 
University

This presentation will look at the who, what, and when of 
gift planning marketing. Who is your best audience for 
marketing planned gifts? We’ll look at both simple and more 
complicated ways to create a donor model of your best 
prospects. What should you send? We’ll look at the relative 
merits of postcards, emails, video, newsletters, and social 
media as ways to encourage people to establish gift 
annuities, bequests, and other planned gifts.  As two 
examples, we will look at Tufts University’s Charles Tufts 
Society video and Facebook page. We will also consider 
when to market gift planning in order to create urgency and 
keep your message at the top of your donors’ minds.

Gifts of Complex Assets
8:30am - 9:45am & 10:15am - 11:30am
Track I & II
Location: Elizabethan C & D - 2nd Floor

Presented By: 
Lawrence Katzenstein - Partner - Thompson Coburn 
LLP

This session will discuss gifts of complex assets, including 
unique issues involved in charitable gifts of tangible personal 
property, patents and copyrights, encumbered property, oil 
and gas interests and issues in sales of property subject to 
possible sale. The application of the split interest rule even 
to outright gifts will be explored along with sale of unique 
assets using flip unitrusts to sell unique assets.

Recent Developments of Interest in 
Charitable Planning
8:30am - 9:45am & 10:15am - 11:30am
Track I & II
Location: Georgian Room - Mezzanine Floor

Presented By: 
Turney P. Berry - Partner - Wyatt Tarrant & Combs, LLP

This session will discuss Treasury and IRS rulings that are of 
interest to those engaged in charitable planning, as well as 
recent Federal and state cases that suggest opportunities 
and highlight pitfalls for the charitable practice.  We will also 
spend some time reviewing planning ideas and interesting, 
effective strategies in view of the current planning 
environment.

State Regulations Panel
8:30am - 9:45am & 10:15am - 11:30am
Track: I & II
Location: Alexandra Room  - 32nd Floor

Panelists: 
Steven Drutz, CPA, CFE - Senior Financial Analyst - 
Washington State Office of Insurance Commissioner
Carol Harmon - Senior Staff Counsel - California 
Department of Insurance
Bene’ Kyles - Securities Analyst - Alabama Securities 
Commission

Moderator:
Edie Matulka - Sr. Consultant - PG Calc

This %year’s% state%regula/ons%session% is %aimed% at% educa/ng%
chari/es%on%the%ongoing% compliance%requirements %rela/ng%
to%state%gi7%annuity%regula/ons.%Representa/ves %from%state%
agencies%will %speak% on%a%panel% regarding% regulatory% issues%
relevant%to%their%states.%The%goal%is%to%educate%chari/es %on%
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ways%to%comply%with%state%law%in% issuing%and%administering%
gi7% annui/es,% with% emphasis %on% mee/ng% both% ini/al% and%%
annual% repor/ng% requirements.% The% panel% will% be%
moderated% and% there% will% be% /me% for% Q% &% A% from% the%
audience.%

Rates Luncheon
11:45am - 1:15am
Track I, II & III
Location: Grand Ballroom

Presented By: 
Cam Kelly - ACGA Rates Committee Co-Chair
David A. Libengood - ACGA Rates Committee Co-
Chair

Join us as the ACGA Rates Committee Co-Chairs discuss 
developments regarding ACGA’s suggested gift annuity rates. 

Thursday, April 19, 2012 Afternoon Sessions

Accounting 101 for Charitable Gifts
1:30pm - 2:45pm & 3:15pm - 4:30pm
Track III 
Location: Georgian Room - Mezzanine Floor

Presented By: 
Vera Bennett - Chief Financial and Administrative Officer 
- Silicon Valley Community Foundation
Kristine L. Caratan, CPA - Partner - Retired - Moss 
Adams, LLP

This session will provide an overview of the accounting and 
reporting requirements for split interest gifts and recent 
updates to some of the regulations governing these and 
other charitable gifts. It will focus on the elements and best 
practices for sound operations, and is designed to assist 
nonprofit staff, volunteers, advisors to nonprofit 
organizations, and advisors to prospective donors to 
understand the financial health and governance of an 
organization. 

Charitable Remainder Trust Basics
1:30pm - 2:45pm & 3:15pm - 4:30pm
Track I & II
Location: Alexandra Room - 32nd Floor

Presented By: 
Pamela J. Davidson, J.D. - Charitable Gift Planner and 
Consultant - Davidson Gift Design, - Thompson & Associates

Charitable remainder trusts are optimal for taking assets in 
without capital gains on the front end, providing income to 
donors or children and grandchildren for life or a term of 

years. The rules of these irrevocable statutory instruments 
must be complied with if optimal advantage is to be 
obtained, with the timing of the asset funding also important 
to achieve maximum effect. We will discuss the charity’s 
role, generally not as trustee, and how to encourage a 
prospect’s consideration of such a plan. Also covered will be 
testamentary funding of such plans, such as with highly taxed 
retirement plan assets for the next generation.  Actual 
donor stories will be used to illustrate the concepts and 
possible uses.

Diving Into Endowments: UPMIFA and More
1:30pm - 2:45pm & 3:15pm - 4:30pm
Track II & III
Location: Tower Salon A - Main Floor

Presented By:
Erik Dryburgh - Principal - Adler & Colvin

The law of endowments changed dramatically with the 
introduction of UPMIFA.  This session will review the law of 
endowments and the related accounting rules, and then 
focus on some of the “implementation” issues I have seen 
over the past few years: how to determine and document a 
endowment spending rate, how a charity may (or may not) 
access its endowment in times of need, and how a charity 
should design an endowment going forward.  We will also 
review a few “new” ideas for donors reluctant to give to the 
traditional endowment.

The Impact of “Philanthropic Planning” on 
Your Career
1:30pm - 2:45pm & 3:15pm - 4:30pm
Track I, II, & III
Location: Victor - 32nd Floor

Presented By: 
Brian M. Sagrestano, J.D, CFRE - President & CEO - 
Gift Planning Development, LLC

The emergence of the Baby Boomers, Generation X and 
Millennials as donors has changed the face of philanthropy. 
Charities and professional advisors are quickly discovering 
that the old rules of demonstrating a need and asking for a 
gift are being replaced with a philanthropic planning strategy 
that requires collaboration among non-profits, advisors and 
donors. At the same time, more and more charities are 
abandoning the gift planning specialist, in favor of general gift 
planning training for the entire development staff. Citing 
findings from his new book with Robert E. Wahlers, CFRE, 
the Philanthropic Planning Companion, A Charitable Giving Guide 
for Fundraisers and Advisors, (Wiley 2012), Brian M. 
Sagrestano, JD, CFRE, will explore what  these changes mean 
for the job prospects and careers of gift planners, 
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development officers and professional advisors going 
forward.

Joining the Campaign Mainstream: Gift 
Planning as an Integral Function
1:30pm - 2:45pm & 3:15pm - 4:30pm
Track I & II
Location: Elizabethan C-D - 2nd Floor

Presented By:
Ilisa Hurowitz - Principal - West Cambridge Consulting

Planning for Comprehensive Campaigns often neglects Gift 
Planning and the role that it can play to maximize overall 
Campaign achievement. As a result, Gift Planning can operate 
in isolation from the Campaign with missed opportunities to 
leverage overall Campaign and post-Campaign Gift Planning 
results.   This session will address practical ways to integrate 
Gift Planning as an important and strategic component of 
Campaign Planning, including the benefits of doing so.

Overview of Gift Annuities
1:30pm - 2:45pm & 3:15pm - 4:30pm
Track I
Location: Elizabethan A-B - 2nd Floor

Presented By: 
Frank Minton - Frank Minton Consulting, LLC

Whether you are thinking about starting a gift annuity 
program, making an existing one more effective, or 
expanding your own knowledge, this session will give you 
the information you need. This session will cover tax 
aspects, recommended policies, marketing techniques, as 
well as some creative applications for making a program 
more productive. 

Retirement Accounts - Charitable Giving 
Implications of the 2012-2013 Income and 
Estate Tax Environment
1:30pm - 2:45pm & 3:15pm - 4:30pm
Track II & III
Location: Colonial Room - Mezzanine Floor

Presented By: 
Christopher Hoyt - Professor - University of Missouri 
(Kansas City) Law School

Taxpayers face a large tax increase in 2013 when the Bush 
Tax cuts expire and the new healthcare taxes take effect.  
What steps should charitable gift planners and estate 
planners take in 2012 to plan for the future tax world?  
Topics will include: 

• Charitable IRA Rollover – When to Use It.   When to 
Avoid It.  What to do if legislation isn’t extended.

• Funding Charitable Bequests with Retirement Assets – 
the tax traps and the easy solutions.

Working Productively with your Finance 
Office and Actually Enjoying It
1:30pm - 2:45pm & 3:15pm - 4:30pm
Track III
Location: St. Francis Suite - 12th Floor

Presented By: 
Andrew M. Coddington - Associate Vice President of 
Institutional Advancement & Director of Planned Giving - 
Colgate University
David B. Hale - Vice President for Finance & 
Administration - Colgate University

A strong partnership between the Gift Planning Office and 
your colleagues in the Finance Office is a key ingredient in 
your institution’s advancement success. Donors rarely see 
distinctions between internal division, far less their 
respective goals and objectives; they only see the entire 
institution. As gifts become more complex, a relationship 
built on trust, expertise, institutional responsibility and a 
donor-centered approach, will yield positive outcomes for 
both the donor and institution. 
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Friday, April 20, 2012 Friday, April 20, 2012 
7:30am - 12:00pm Registration Open

7:30am - 8:55am Closing Breakfast

9:00am - 10:15am Morning Breakout Sessions

10:15am - 10:30am Refreshment Break in Exhibit Hall

10:30am - 12:00pm Morning Breakout Sessions Repeated

Can Beneficiary Happiness and Trusts Co-
exist?  
9:00am - 10:15am & 10:30am - 12:00pm
Track III
Location: St. Francis Suite - 12th Floor

Presented By: 
Chris Cline - Regional Fiduciary Manager - Wells Fargo 
Bank

The new “science of happiness” has much to say about the 
impact of finances on our lives. Some of these conclusions, 
however, conflict with traditional views of trust drafting and 
administration. This presentation will reconcile the two.

Charitable Gift Annuities: When Things 
Don’t Go As Expected
9:00am - 10:15am & 10:30am - 12:00pm
Track II & III
Location: Colonial Room - Mezzanine Floor

Presented By: 
David A. Libengood - Director, Relationship 
Management - Kaspick & Company

Things don’t always go according to plan with the funding, 
administration and investment of charitable gift annuities. 
This session will use a series of actual case studies to 
explore the types of problems that can arise for both 
donors and the charities they wish to benefit, how those 
problems can be resolved or ameliorated, and what policies 
and practices can help to eliminate surprises in the future. 

Growing a Planned Giving Program 
9:00am - 10:15am & 10:30am - 12:00pm
Track I & II
Location: Victor Room - 32nd Floor

Presented By: 
Winton C. Smith, Jr. -Attorney at Law -  Law Offices of 
Winton C. Smith, Jr. 

This is the plan that provides results and helps people give 
more than they ever dreamed possible. The focus is on 
specific actions that provide major planned gifts. Practical 
tips are provided to help you increase results. Planned 

Giving Policies that both provide safeguards and also expand 
results are included.

Investing Planned Giving Assets
9:00am - 10:15am & 10:30am - 12:00pm
Track II & III
Location: Georgian Room - Mezzanine Floor

Presented By: 
William Reeser - Chief Investment Officer - ALSAC/St. 
Jude Children’s Research Hospital

In this session, the investment considerations for CGA 
assets in the current economic environment are are 
reviewed. What is the potential impact of how fixed income 
yields, muted equity returns, and volatility on a CGA pool?

The Power of the Pyramid: How to 
Integrate Annual Planned and Major Giving
9:00am - 10:15am & 10:30am - 12:00pm
Track I & II
Location: Tower Salon A - Main Floor

Presented By: 
Phil Purcell - Vice President Planned Giving & 
Endowment Stewardship - Ball State University Foundation

This presentation will explain effective strategies for 
integrating annual, major and planned giving. Specific topics 
will include goal setting, case for support, donor proposals, 
gift integration, prospecting donor cultivation, stewardship 
and recognition. The role of the board will be highlighted. 

Real Estate Gifts in the Wake of the Great 
Recession
9:00am - 10:15am & 10:30am - 12:00pm
Track I, II, & III
Location: Elizabethan A-B - 2nd Floor

Presented By: 
Harry Estroff - Real Estate Gift Manager - The Nature 
Conservancy

The Great Recession has produced a tough environment for 
charitable giving and real estate alike. 

• Real Estate gifts have always had a well deserved 
reputation for being challenging, risky and time-
consuming.

• Real Estate gifts compromise somewhere between 2% 
and 5% of total charitable giving. 

Looked at from this perspective, what is the prospect of real 
estate donations in the current environment? Is this a good 
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or bad time for them? Should we accept them, and if so, 
which gifts and property types work best? How can we limit 
our risks and improve our odds for success? 

These are a few of the questions that this presentation will 
address, using examples drawn from a number of actual 
gifts, mostly positive, but a few cautionary. The emphasis will 
be on how to manage the very real risk inherent in real 
estate gifts so as to be able to mine this rich, underutilized 
vein of support regardless of the current state of the 
economy. 

Update on Elder Law - Medicaid
9:00am - 10:15am & 10:30am - 12:00pm
Track II & III
Location: Elizabethan C-D-2nd Floor

Presented By: 
Lisa Newfield - Partner - McCarthy Fingar, LLP

This session will cover current changes to medicaid laws, 
medicaid planning for single individuals and married couples, 
protecting the family home, use of trusts in elder law 
planning, retirement accounts and long-term planning.

What Every Donor Would Like You to 
Know
9:00am - 10:15am & 10:30am - 12:00pm
Track I & II
Location: Alexandra Room - 32nd Floor

Presented By: 
Dan Garrett - Vice Chancellor & President  - The ACU 
Foundation

This session will be a discussion on donor cultivation, 
motivation, and appropriate recognition. Securing current 
and ongoing gifts for any organization will ultimately depend 
on how well you treat your donors. We will use case studies 
and 38 years of fund development experience to illustrate 
the “care and feeding” of donors including the annual gift, 
the capital gift and the ultimate gift. 
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CONFERENCE FACULTY

Conference Co-Chairs

Kristen Schultz Jaarda, JD, LLM - As 
Crescendo's Senior Vice President, Kristen 
specializes in online marketing and social 
media for planned gifts. She is responsible 
for client education, and consultation for 
Crescendo's web services. She is a 
nationally recognized speaker, conducts 

seminars nationwide and is a principal faculty member of 
GiftCollege. Kristen serves as a board member for the 
American Council on Gift Annuities (ACGA) and as a 
member of the ACGA Rates and State Regulations 
Committees, Editorial Advisory Board member for Planned 
Giving Today, Committee Member for the ABA Charitable 
Planning and Organization’s Group, Legislative Chair and a 
board member for the Partnership for Philanthropic 
Planning of Greater Los Angeles (PPP-LA), a member of the 
Ventura County Planned Giving Council and a committee 
member and volunteer for several local charities.   She 
writes daily for CrescendoTweet and her planned giving blog 
http://www.kristenschultz.blogspot.com. Previously, Kristen 
served as Counsel to the Assistant Secretary of Education in 
Washington, D.C. and was Oversight Counsel to the U.S. 
House Committee on the Judiciary. Prior to that, she 
worked in a public affairs law practice. Kristen graduated 
from UCLA School of Law where she was Law Review 
Editor. She completed her Tax LL.M. with honors at Loyola 
School of Law. Kristen is a member of the California State 
Bar, D.C. Bar and the Maryland State Bar. 

Edie Matulka is a senior consultant in 
the Seattle, Washington office of PG Calc. 
She has assisted charities in complying with 
state regulations for issuance of gift 
annuities since 1997. In addition to the 
practice of law, Edie’s background includes 
work in government, public, and nonprofit 

settings. She is the primary author of certain chapters of 
Charitable Gift Annuities: The Complete Resource Manual, 
and has spoken on gift annuities and state regulation at a 
number of conferences. She currently serves on ACGA’s 
State Regulations Committee.

Keynote Address

Ronald Florance is a Senior Vice 
President and Managing Director of 
Investment Strategy at Wells Fargo.  His 
re spons i b i l i t i e s i n c l ude p rov i d i n g 
comprehensive strategic and tactical asset 
allocation, financial planning, and investment 
management solutions for high net-worth 

individuals, families and philanthropic entities. Mr. Florance 
has more than 20 years' experience in financial services, 
with 15 of them in investment management.  Mr. Florance 
has experience managing private client assets and mutual 
fund portfolios as wells as developing strategic and tactical 
asset allocation policies.  Earlier in his career, Mr. Florance 
worked for Wells Fargo/Nikko Investment Advisors as the 
lead portfolio manager; he later managed the quantitative 
equity strategies at The Vanguard Group. Mr. Florance 
earned his Bachelor of Science degree in Applied 
Mathematics and Economics from Brown University.  He 
was awarded a Chartered Financial Analyst® designation in 
1995. Mr. Florance chairs the Wealth Management Asset 
Allocation committee, is a voting member of the Due 
Diligence Committee, and works closely with the Chief 
Investment Office on the Investment Policy Committee.  
Mr. Florance is quoted often by print and broadcast media 
throughout the country.

Symposium 1

David B. Moore serves as the director 
of Planned Giving at Chapman University in 
Orange, California. In his 17 years of 
progressive responsibility in the fields of 
advancement, David has also worked in 
alumni and parent relations, annual giving 
and major gifts. Additionally, he has 

completed a master’s degree in organizational leadership 
and a graduate certificate in organizational development. 
Always interested in e-marketing, David launched one of the 
first alumni e-newsletters in the nation at Texas State 
University- San Marcos in 1994. At the University of 
Maryland Baltimore County, David launched an alumni and a 
parent e-newsletter. Under his direction, the planned giving 
office at Chapman University is believed to have been the 
first non-profit organization in the nation to have a 
Facebook page dedicated to planned gift marketing.  
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David J. Neff has been doing things that 
have never been done in nonprofits for the 
last 10 years. He is currently the creator 
and CEO of the nonprofit Lights. Camera. 
Help., a nonprofit organization dedicated to 
encouraging cause-driven organizations to 
use film and video to tell their stories. He is 

the current President of the Social Media Club Austin, as 
well as a Senior Digital Strategist consultant for a variety of 
startups and nonprofits and a co-founder of internet start 
up HelpAttack! He was the American Marketing Association 
Nonprofit Social Media Marketer of the year for 2009 as 
well as being named one of the top 20 Social Media people 
in the state of Texas for 2009 by the Austin American 
Statesman.

Rebecca Scott has more than 10 years of 
experience in gift planning, and has been 
Tufts University’s director of gift planning 
since 2005. Prior to joining Tufts, Rebecca 
was the associate director of gift planning at 
the Unitarian Universalist Association of 
Congregations. She currently serves as the 

vice president for programming for the Planned Giving 
Group of New England (PGGNE), and she has presented on 
gift planning topics at a number of conferences, including the 
PGGNE All-Day Conference (2010) ad the CASE District I 
Conference (2008). The Facebook page for Tufts’ legacy 
society (The Charles Tufts Society) was just awarded an 
honorable mention in the 2012 CASE District I 
Communications Awards in the Social Media category.  A 
graduate of McGill University, she was the general manager 
of Playwright’s Workshop Montreal. Rebecca completed 
residency in new media design at the Canadian Film Centre 
and is a co-founder of the interactive marketing company, 
Trapeze Media (www.trapeze.com). Rebecca has presented 
on interactive storytelling at a variety of conferences 
including the National Association of Broadcasters and the 
Narrative and Interactive Learning Environments conference 
in Scotland. 

Dr. Carole L. Touchinski, CFRM is 
the CEO of the Marquette County 
Commun i t y Founda t ion ; w i th key 
responsibilities for implementing the annual 
and planned giving campaigns, enterprise 
accountability, research and development, 
marketing and donor services. Carole also 

leads the Foundation’s community investment initiatives and 
is heavily involved in community planning and strategic 
development. She also serves as an adjunct faculty for 
Northern Michigan University in the Health Education/
Health and Fitness Management Department. Prior to 
joining the Marquette County Community Foundation she 
served as the President and CEO of Strategic Solutions. In 
this position she provides strategic planning, grant writing 
and fund development services including annual campaigns, 

planned giving and capital campaigns for nonprofit 
organizations in the Midwest. Dr. Touchinski, holds a 
bachelors degree in Health and Fitness Management, a 
Masters of Public Administration and a Doctorate in 
Education. She is also holds a Certificate of Fund Raising 
Management from Indiana School of Philanthropy. In her free 
time she bikes, kayaks, reads and spends time with her two 
children.

Symposium 2

Robert F. Sharpe, Jr. is President of 
The Sharpe Group.  He has over 30 years of 
gift planning experience.  He is an honors 
graduate of Vanderbilt University and 
Cornell Law School.  In past years, he 
practiced law with a major law firm 
specializing in income, estate, and gift 

taxation and corporate planning.  Prior to his legal 
experience, he served as a development officer for a liberal 
arts college. He has authored many articles and other 
publications covering numerous gift planning topics.  His 
remarks on this subject have been featured in the Wall 
Street Journal, The New York Times, Newsweek, Forbes, 
Smart Money, CBS Market Watch, The Chronicle of Higher 
Education, Trusts & Estates, Kiplinger’s and other national 
publications. Mr. Sharpe is chairman of the philanthropy 
editorial board of Trusts & Estates magazine.  He is a co-
author of the Model Standards of Gift Valuation adopted by 
the National Committee on Planned Giving (NCPG).  He is 
a recipient of the CASE Crystal Apple Teaching Award and 
the Donaldson Distinguished Service Award from the 
Planned Giving Group of New England. The Sharpe Group 
consults nationwide with a number of leading educational, 
health, social service, and religious organizations and 
institutions in implementing their major and planned gift 
development efforts.  With offices in Memphis and 
Washington, DC, The Sharpe Group has worked with over 
10,000 nonprofits nationwide during its 45-year history. Mr. 
Sharpe is a frequent speaker for gatherings including Planned 
Giving Groups in New York, Los Angeles and other cities, 
the National Committee on Planned Giving National 
Conference, the American Bankers Association Trust Asset 
Management Conference, the Association of Fundraising 
Professionals (AFP) National Conference, the International 
Fundraising Congress, the Association for Healthcare 
Philanthropy Advanced Planned Giving Institute, Council for 
Advancement and Support of Education (CASE) National 
Conference, CASE Advanced Planned Giving Conference, 
the O.M.I. Non-Profit Tax Conference, and others.
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Breakout Sessions

Vera Bennett: As chief financial and 
administrative officer, Vera is responsible for 
fiscal oversight, regulatory compliance and 
operational effectiveness of Silicon Valley 
Community Foundation’s $1.8 billion in 
assets. She oversees six departments: 
grants, gifts and compliance, accounting, 

investments, information systems, human resources, and 
facilities. Her responsibilities include managing a $13 million 
operating budget and a projected $250 million in annual 
grant disbursements through the unrestricted endowment, 
13 supporting foundations and more than 1,500 
philanthropic funds. Vera served as the longtime CFO and 
interim CEO in 2006 for Peninsula Community Foundation, 
where she oversaw the investment and management of the 
foundation's assets. 

Vera graduated summa cum laude from Notre Dame de 
Namur University in Belmont, California where she received 
her bachelor's of science degree in business administration 
with an emphasis in accounting.

Turney P. Berry concentrates his 
practice in the areas of estate planning, 
fiduciary matters, and charitable planning. 
Mr. Berry is a Regent of the American 
College of Trust and Estate Counsel 
(ACTEC), a Fellow of the American College 
of Tax Counsel, a member of the Joint 

Editorial Board for Trusts and Estates, a Uniform Law 
Commissioner representing Kentucky, a Member of the 
Advisory Board of Trusts and Estates Monthly, and a Trustee 
of the Southern Federal Tax Conference.  He has been 
certified as an Accredited Estate Planner® (AEP®) by the 
National Association of Estate Planners & Councils.  He is 
listed in Woodward/White’s The Best Lawyers in America® 
and in the Kentucky Super Lawyer Magazine in the area of 
Trusts and Estates.  Mr. Berry has been an Articles Editor of 
The Tax Lawyer, a past chair of the Louisville Bar Association 
Probate and Estate Planning Section, Adjunct Professor at 
Vanderbilt University, the University of Missouri, and the 
University of Louisville and regularly speaks at the nation's 
leading estate planning conferences.  He is a member of the 
Louisville Estate Planning Council, Kentuckiana Planned 
Giving Council, an adjunct member of the American 
Association of Life Underwriters, and is a member of the 
Legal Advisory Committee of the Council on Foundations. 
Mr. Berry is the author or co-author of three Tax 
Management Portfolios:  Estate Tax Deductions - Sections 
2053 and 2054; Private Foundations - Self Dealing - Section 
4941; and Taxable Expenditures - Section 4945.  In addition 
he is co-author of Tax Planning for S Corporations and Trust 
Law in Kentucky  (both in progress) and his frequent articles 
have appeared in numerous journals and magazines.  Mr. 
Berry is Chair of the Center for Interfaith Relations, a 

Director of Actors Theatre of Louisville, the Kentucky 
Opera, and the Louisville Science Center, and a Member of 
the Honorable Order of Kentucky Colonels.  He is a 
member of Louisville Downtown Rotary, and is a past 
President of the Daily Bread Sunday School Class at Christ 
Church United Methodist.

Kristine L. Caratan, CPA, retired from 
public accounting after nearly 37 years to 
pursue a full time career in the NFP arena. 
She currently provides consulting for a 
variety of NFPs in the greater San Francisco 
Bay area, including the San Francisco 
Symphony, the Exploratorium, Street Smart 

for Kids, Aknadi, Diocese of Orange California, and ADWF-
USA.  Kristine served as longtime Audit Partner for Moss 
Adams, LLP. During her stint at Moss Adams, Kristine 
assisted in creating a practice for the firm that required 
developing a brand name for the firm in the not-for-profit 
community, identifying and training staff in NFP accounting 
and auditing, and building a coalition within the entire firm.  
Kristine received her Bachelors of Science in Commerce 
from Santa Clara University, and is currently enrolled in 
Masters of Nonprofit Administration at the University of 
San Francisco. 

Christopher P. Cline is Wells Fargo 
Bank’s Regional Wealth Management 
Director for Oregon and SW Washington.  
His career includes over 15 years of 
experience in the estate planning field with 
Holland & Knight LLP and Lane Powell LLP 
in Portland, and Pillsbury, Madison, & Sutro 

LLP in San Francisco.  Chris is a fellow of the American 
College of Trust and Estate Counsel and a Past President of 
both the Portland Estate Planning Council and the Oregon 
State Bar’s Estate Planning and Administration Section.  He is 
the author of “Trustee Investments” and an upcoming book 
on disclaimers, both published by the American Bar 
Association, and six Tax Management Portfolios, published by 
the Bureau of National Affairs, on Disclaimers, Dynasty 
Trusts, Powers of Appointment, Trustee Investments and 
Spousal Elections.

Andrew Coddington is the Associate 
Vice President of Institutional Advancement 
and Director of Gift Planning at Colgate 
University. He started at Colgate in 2004 as 
a regional advancement director in 
Colgate's Major Gifts office. His work 
involves integrating philanthropy from 

alumni and friends with financial, retirement, and estate 
planning, as well as oversight of Colgate’s Corporate, 
Foundation and Government Relations program.

Prior to Colgate, he was Director of Development for 
Bennington College, in Bennington Vermont, where he was 
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in charge of the fundraising operations and had major gift 
responsibilities. From 1995 through 2001, he held several 
fundraising positions at Syracuse University, including 
director of development for the Maxwell School of 
Citizenship and Public Affairs. Andrew has a Bachelor of 
Science degree from the State University of New York 
College at Geneseo, and a Master of Arts degree in public 
administration from the Maxwell School at Syracuse 
University. .

In Hamilton, NY, he is the president of the Hamilton 
Emerald Foundation, which supports the education of the 
children attending the local Hamilton Central School. He is 
also a youth soccer coach with the AYSO chapter in 
Hamilton. Andrew is the father of two boys, ages 14 and 8. 
His wife teaches kindergarten at their local school.

Pamela Jones Davidson, J.D., is 
President of DAVIDSON GIFT DESIGN, 
Bloomington, Indiana, a consulting firm 
specializing in gift planning, planned giving 
program design and implementation, and 
training.  She is also a Senior Vice President 
for THOMPSON & ASSOCIATES, offering 

estate planning services to nonprofits.  Before forming 
Davidson Gift Design in 1999, she was a charitable gift 
planner and consultant for three years with Laura Hansen 
Dean and Associates, Indianapolis, Indiana.  From 1985 
through 1996, she was with Indiana University Foundation, 
most recently as its Executive Director of Planned Giving 
and Associate Counsel.  Ms. Davidson received her 
undergraduate degree from Indiana University in 1975, and 
graduated magna cum laude from the Indiana University 
School of Law at Indianapolis in 1979.  She has previously 
been an examiner in the Estate and Gift Tax Division of the 
Internal Revenue Service, and later practiced business, 
corporate and probate law with the Indianapolis law firm of 
Bingham, Summers, Welsh & Spilman (now Bingham McHale) 
before joining the nonprofit sector in 1985. Ms. Davidson 
was the 1999 President (now Chair) of the National 
Committee on Planned Giving (now Partnership for 
Philanthropic Planning, PPP), and served NCPG in various 
capacities during her six years on the Board, in 1995 as 
Education Chair, in 1996 as Secretary, and as President Elect 
in 1998.  She served as NCPG’s 2000 Nominating 
Committee Chair and is a past member and chair of its 
Ethics Committee. 

Ms. Davidson is on the Editorial Board of the Planned Giving 
Design Center, and past faculty of The College of William 
and Mary’s National Planned Giving Institute.  She is a past 
board member and past treasurer of the Indiana Chapter of 
the National Society of Fund Raising Executives (now 
Association of Fundraising Professionals, AFP), and a past 
board member and president of the Planned Giving Group 
of Indiana.  She is a past president of the Network of Career 
Women, and a Leadership Bloomington alumna.  She is on 

the Boards of her local Edgewood Choral Foundation and 
Buskirk-Chumley Theater, and on the Board and past 
President of Middle Way House, her community’s nationally 
recognized women’s shelter, now in a capital campaign with 
an endowment component.  She serves on the Community 
Advisory Boards of both her local public radio and 
television stations.  In her almost twenty six years in the gift 
planning profession, Ms. Davidson has made countless 
presentations throughout the state of Indiana and nationally 
to development professionals, planned giving councils, estate 
and tax attorneys, accountants and financial planners, and to 
prospects and donors about planned giving and charitable 
giving techniques.  She is known for her pragmatic and 
practical presentations, designed to empower and motivate 
many individuals to understand that there is an 
understandable gift plan that will work in their 
circumstances that can further both personal planning goals 
and philanthropy.

Steven Drutz is a Senior Financial 
Analyst with the Washington State Office of 
Insurance Commissioner.  For over 10 years 
Steve has been working with the Financial 
Ana lys i s sec t ion o f the Company 
Supervision division.  His primary 
responsibilities include monitoring the 

financial solvency of many of Washington State’s domestic 
insurance companies and their compliance with that state’s 
insurance code.  Since 2010 Steve has been the lead analyst 
overseeing the financial analysis of the over 300 Charitable 
Gift Annuity Issuers holding a Certificate of Exemption in 
Washington State. Steve received a Bachelor of Science 
degree at the University of Colorado at Boulder in 
Architectural Engineering in 1987 and another from The 
Evergreen State College in Environmental Studies in 1989.  
He is a Certified Public Accountant and Certified Financial 
Examiner.  He was a recipient of the National Association of 
Insurance Commissioner’s Paul De Angelo Development 
Scholarship in 2004.

Erik Dryburgh is a principal in the law 
firm of Adler & Colvin, a law firm 
specializing in representing nonprofit 
organizations and their donors. He has an 
undergraduate business degree from the 
University of Wisconsin at Madison, and 
earned his J.D. at the University of California 

at Berkeley, Boalt Hall. He is also a Certified Public 
Accountant. Erik’s areas of expertise include charitable gift 
planning, endowments, and not-for-profit organizations.

Erik has authored the chapter “Charitable Remainder 
Trusts,” in California Estate Planning, Continuing Education 
of the Bar (2002) and published numerous articles on 
charitable gift planning. Erik is a co-editor of The Charitable 
Gift Planning News.
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Erik is a past Board member of the Partnership for 
Philanthropic Planning (formerly NCPG), the San Francisco 
Estate Planning Council, and the Northern California 
Planned Giving Council. He is a Co-Chair of the Charitable 
Planning Committee of the American Bar Association’s Real 
Property, Trust and Estate Section. Erik received the 2005 
Phil Hoffmire Service Award from the Northern California 
Planned Giving Council, and is a fellow of the American 
College of Trust and Estate Counsel (ACTEC).

Roger Ellison is Senior Advisor for 
P h i l a n t h ro py a t t h e We s t Te x a s 
Rehabilitation Center Foundation. He 
graduated from the University of Texas at El 
Paso with undergraduate and graduate focus 
on political science, rhetoric and politics. 
Ignoring that preparation, he spent twenty-

three years in the resident camping program of the Dallas 
YMCA and four years directing a boys ranch near San 
Angelo, Texas before those experiences inexorably lead him 
in 1993 to planned giving and his current responsibilities. 
Roger is a Certified Financial Planner®.

A member of the Dallas area North Texas Chapter, 
Partnership for Philanthropic Planning, he drives 250 miles 
each way for regular meetings. Additionally, Roger is a 
planned giving consultant whose work focuses on 
relationship building and is a furniture maker who builds fine 
furniture, especially of mesquite. He enjoys cooking over a 
campfire and with his Dutch ovens.

Ellen G. Estes, LL.B., a graduate of the 
Yale Law School, started her career as an 
estate planning and tax attorney.   She then 
became Legal Counsel to the Campaign for 
Yale, and later served as the first Director 
of Development of the acclaimed Long 
W h a r f T h e a t r e i n C o n n e c t i c u t .  

Ellen  founded Estes Associates to provide consulting 
services on major and planned gift matters  to non-profit 
organizations nationwide.   Ellen is a regular speaker at 
professional conferences around the country.   In 2008 she 
was awarded the prestigious David M. Donaldson 
Distinguished Service Award by the Planned Giving Group 
of New England.  Ellen is also widely recognized for her no-
nonsense, basic seminars, “Planned Giving – Plain and 
Simple™”.  

Frank Estes, LL.B., a graduate of 
Stanford Law School, joined Ellen at Estes 
Associates after retiring from the American 
Red Cross, where he was a Gift Planning 
Officer.  His early career was spent 
practicing law in the areas of estate planning 
and banking law before becoming general 

counsel for two Connecticut regional banks.  He then joined 
the planned giving field, doing major and planned giving at 

Trinity College before becoming Director of Planned Giving 
and then Director of Development at Yale-New Haven 
Hospital.  Frank formerly served on the Boards of the 
Connecticut Chapter of AFP and the Planned Giving Group 
of Connecticut.

Harry Estroff was born in Pittsburgh, PA 
and raised in Birmingham, AL. He has a BA 
from Yale University. He has been the Real 
Estate Gift Manager for The Nature 
Conservancy for over 10 years.  At The 
Conservancy, he is responsible for all phases 
of “trade land” gifts (i.e. those donated with 

permission from the donor to sell them and use the 
proceeds for TNC’s work) up to the point that the property 
is deeded to the Conservancy. His duties include 
promotion, solicitation, working with donors and gift 
planners to structure gifts, due diligence, approval and 
closing. Prior to joining the Conservancy, he was involved in 
commercial real estate-acquisition, syndication, renovation, 
leasing and sales in downtown Washington for 20 years. 

Dan Garrett has served as President of 
The ACU Foundation and Vice Chancellor 
of Abilene Christian University since 1995. 
In this capacity he is responsible for 
leadership and direction of planned giving 
activities designed to sustain endowment, 
capital and operating needs of the 

university. During his tenure, endowment has grown from 
approximately $50 million to almost $300 million. The 
Foundation also manages more than $70 million in split-
interest agreements for the benefit of donors/beneficiaries 
and the university. He also serves a president of The Garrett 
Group, providing consultation and services for planned 
giving, capital campaigns and general fund raising. He has 
thirty-five years of successful practice in the planned giving 
arena. In recent years, he has more intentionally 
incorporated values-based elements into deferred gift and 
estate planning by successfully completing the Certified 
Wealth Counselor's program and routinely incorporating 
heritage planning into all donor/client relationships. Mr. 
Garrett has conducted several hundred training seminars for 
fund raising executives, planned giving officers and allied 
professionals. In addition, he has provided training for non-
profit executives and board members, and educational 
seminars for donors and clients. Most recently, he presented 
at the Crescendo 2010 Practical Planned Giving Conference 
and to the governing board of Christus Healthcare in 
Beaumont, Texas.
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Charles B. Gordy is the director of 
Planned Giving at Harvard Law School. Prior 
to joining Harvard Law School, he managed 
planned giving services for The Bank of New 
York, and was the Director of Planned 
Giving at Yale University and at Tufts 
University. He is on the Board of the 

American Council on Gift Annuities and the Planned Giving 
Group of New England. He served on the Boards of the 
Partnership of Philanthropic Planning and the Planned Giving 
Group of Greater New York. He is a frequent speaker 
nationally and regionally on topics related to planned giving. 

David Hale is Vice President for Finance 
and Administration and Treasurer of Colgate 
University. A 1984 graduate of the 
university, David returned to Colgate in 
1993 to take a position in the Development 
Office as Associate Director of Planned 
Giving. In 1996 he moved to the financial 

side of the institution, assuming the role of Director of 
Financial Analysis and Investments. He was promoted to 
Assistant Treasurer in 2000 and was named Financial Vice 
President & Treasurer in 2001. In late 2007, President Chopp 
announced the formation of the Division of Finance and 
Administration, and Dave was promoted to Vice President of 
this newly formed division. Prior to his return to Colgate, 
David worked in public accounting and then in the financial 
divisions of Paramount Pictures and Sony Pictures in NYC, 
Amsterdam and Los Angeles. He holds a Masters in 
Accounting from New York State Stern School for Business.

Carol Harmon has practiced law in 
California since 1978. An Illinois native, she 
practiced civil litigation in San Francisco for 
12 years before joining, in 1992, the 
California Department of Insurance at the 
San Francisco headquarters of its Legal 
Division. While she deals with virtually all 

matters filed by insurance companies with the Corporate 
Affairs Bureau, including Certificate of Authority 
applications, mergers and acquisitions, and stock permits, she 
has a special affinity for non-profit licensees of charitable gift 
annuities. In the past several years, she has licensed 
hundreds of additional “Grants and Annuities Societies” in 
California, and has recently revised the Application Forms 
and Instructions packet for prospective licensees and seen it 
added to the Department’s award winning website. 

Christopher Hoyt is a Professor of Law 
at the University of Missouri Kansas City 
School of Law where he teaches courses in 
the area of federal income taxation and 
business organizations.   Previously, he was 
with the law firm of Spencer, Fane, Britt & 
Browne in Kansas City, Missouri.   He 

received an undergraduate degree in economics from 

Northwestern University and he received dual law and 
accounting degrees from the University of Wisconsin. 
Professor Hoyt is currently the Co-Chair of the American 
Bar Association's Committee on   Charitable Organizations 
(Section of Trusts and Estates).  He is an ACTEC fellow and 
he serves on the editorial boards of Trusts and Estate 
magazine and the Planned Giving Design Center. He is a 
frequent speaker at legal and educational programs and has 
been quoted in numerous publications, including The Wall 
Street Journal, Forbes, MONEY Magazine, The New York 
Times and The Washington Post.

Ilisa Hurowitz brings to her diverse 
client work more than 25 years of 
experience as a development professional, 
consultant and gift planning specialist.  An 
independent consultant, Ilisa is also affiliated 
with Marts & Lundy, where she had been a 
senior consultant and planned giving 

practice group leader for 10 years.  Campaign consulting 
experiences with a range of institutions have included 
Boston College, Boston University and Boston University 
School of Law, MIT, John F. Kennedy Library Foundation, 
Children’s Hospital Boston, Preservation Society of 
Newport County, Northwestern University, and the Boston 
Symphony Orchestra. Prior to joining Marts & Lundy, Ilisa 
served as endowment development vice president with 
Combined Jewish Philanthropies of Greater Boston.  She 
served as associate director, major gifts for Harvard 
University's Faculty of Arts and Sciences, and as director of 
planned giving at Wellesley College.  Ilisa is a member of the 
Development Committee of Belmont Day School.  She is 
past president of Women in Development of Greater 
Boston, a past president of the Planned Giving Group of 
New England, a former member of the Board of Jose 
Mateo’s Ballet Theater, and a past president of the Cornell 
Club of Boston.  Ilisa is an alumna of Cornell University and 
Boston University School of Law.  

Lawrence P. Katzenstein is a 
nationally known authority on estate 
planning and planned giving, and a frequent 
speaker around the country to professional 
groups. He divides his practice between 
representation of wealthy individuals in 
estate planning matters and serving as 

outside counsel to planned giving programs at charitable 
organizations nationwide.  He has provided continuing legal 
education programs to Internal Revenue Service estate and 
gift tax attorneys. He appears annually on several American 
Bar Association-American Law Institute estate planning 
programs, and has spoken at many other national tax 
institutes, including the Notre Dame Tax Institute, the 
University of Miami Heckerling Estate Planning Institute and 
the Southern Federal Tax Institute. Mr. Katzenstein has 
served as an adjunct professor at the Washington University 
School of Law where he has taught both estate and gift 
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taxation and fiduciary income taxation. A former chair of 
the American Bar Association Tax Section Fiduciary Income 
Tax Committee, he is current chair of several Tax Section 
charitable planning subcommittees. He is listed in Best 
Lawyers in America® 2011 (Copyright 2010 by Woodward/
White, Inc., of Aiken, S.C.) in the field of Trusts and Estates 
and was named Best Lawyers' 2011 St. Louis Non-Profit/
Charities Lawyer of the Year.  He was selected in the 2009 
edition of Chambers USA in Wealth Management:  Eastern 
Region - National. He has served as a member of the 
advisory board of the National Center on Philanthropy and 
the Law at New York University.  Mr. Katzenstein is also the 
creator of Tiger Tables actuarial software, which is widely 
used around the country by tax lawyers and accountants as 
well as the Internal Revenue Service.  He received his 
undergraduate degree from Washington University in St. 
Louis and his law degree from Harvard.

Cam Kelly joined the University 
Development Office at Duke as assistant 
vice president for principal gifts programs in 
October 2008.  She held advancement 
positions at her alma mater, Smith College, 
for seventeen years before coming to Duke; 
her most recent position was director of 

campaign & gift planning.  She also served as special assistant 
to the president for strategic plan implementation in 2007 
and 2008.  Kelly held the position of director of planned gifts 
& bequests at Smith beginning in 1991, and assumed 
responsibility for the major gifts unit in 2005 and for 
campaign planning in 2007.  Prior to joining Smith’s 
advancement office she was an investment advisor and 
portfolio manager with an investment management firm in 
Boston.  She earned an A.B. degree from Smith College in 
mathematics, and she is a Chartered Financial Analyst (CFA). 

Kelly has served on the board of the American Council on 
Gift Annuities since 1994.  She currently co-chairs its Rates 
Committee and serves as Vice Chair for the organization.  
She is a member of the Editorial Advisory Board of Planned 
Giving Today. 

Bene’ Kyles As a Securities Analyst of the 
Alabama Securities Commission since July 
2000, Ms. Kyles performed Investment 
Adviser/Broker Dealer audits and reviewed 
and analyzed Investment Adviser/Broker 
Dealer applications. Currently, she reviews 
and analyzes registration/exemptions of 

church bonds, church extension funds, charitable gift 
annuities, restricted agents and the licensing of money 
transmitters.  Ms. Kyles has participated in numerous North 
American Securities Administration Association (NASAA) 
Training; Broker Dealer/Investment Advisers, WEB CRD/
IARD, Corporate Finance, Attorney/Investigator Training 
Seminar, Investor Education Training Seminar and served as a 
2002 Southeastern Zone Representative. 

Ms. Kyles was recently a presenter for community outreach 
to young men and women in Career and Technical Education 
Student Organizations on behalf of the Education & Public 
Affairs Division of the Alabama Securities Commission.  Ms. 
Kyles received her Bachelor of Science degree in Accounting 
from Alabama State University in 1986 and Master of 
Business Administration degree from Troy State University, 
Montgomery in 1994.

David A. Libengood is Director, 
Relationship Management at Kaspick & 
Company.  He has 25 years of experience in 
planned giving and is a frequent speaker at 
reg ional and nat ional conferences .  
Libengood serves as a member of the Board 
of Directors, and Co-Chair of the Rates 

Committee, of the American Council on Gift Annuities 
(ACGA).  He is also a Past President of the Planned Giving 
Group of New England.   Prior to joining Kaspick & 
Company in 2001, Libengood was responsible for gift 
planning, trust and bequest administration, and the 
investment of life income gifts at The First Church of Christ, 
Scientist in Boston.  He graduated with high honors from 
the American Bankers Association’s National Graduate Trust 
School and is a Certified Trust and Financial Advisor (CTFA).  
He holds a Bachelors of Music Performance degree and an 
MBA with distinction from The University of Michigan.

Frank Minton founded Planned Giving 
Services, a consulting firm that built an 
exceptional national reputation and was 
acquired by PC Calc in August 2005. Before 
entering consulting in January 1991, he 
spent 1 1/2 years with the University of 
Washington, where he served as Director of 

Planned Giving and Executive Director of Development. 
Minton has played a critical role in shaping the planned 
giving industry as we know it today. He has served both as 
Conference Chair and Board Chair of the Partnership for 
Philanthropic Planning. In 1992 he received its Distinguished 
Service Award. He is an extensively recognized expert on 
gift annuities and has served as Chair of the American 
Council on Gift Annuities. He has also received a CASE 
(Council for the Advancement and Support of Education) 
Distinguished Service Award, the David Donaldson 
Distinguished Service Award from the Planned GIving Group 
of New England, and was the first recipient of the 
Outstanding Development Officer Award from the 
Northwest Development Officers Association. He is the 
principal author of Charitable Gift Annuities: The Complete 
Resource Manual and is co-author of Planned Giving for 
Canadians (Second Edition, 1997). A number of his 
presentations have been to Canadian audiences, and in 
1997, he received the “Friend of the Canadian Association of 
Gift Planners” award. He is on the advisory board of 
Planned Giving Today, and is a member of the Seattle Estate 
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Planning Council and the Washington Planned Giving 
Council.

Lisa Newfield co-chairs McCartny Fingar, 
LLP Charitable Gift Planning, Exempt 
Organizations, and Trusts & Estates groups 
and is a member of the Taxation group. Lisa 
is also a noted lecturer on charitable giving, 
exempt organization and various tax topics 
and has spoken to  bar associations and 

exempt organizations on numerous  topics in those areas. 
Lisa has lectured before Pace University School of Law, 
Center for Continuing Legal Education, Elder Law Section of 
the Westchester County Bar Association, The Westchester 
Women’s Bar Association and several national non-profit 
institutions. She has contributed to Tax Planning Tips for 
Professional Advisors, the newsletter of the United Jewish 
Appeal-Federation of Jewish Philanthropies of New York. 
Lisa has also appeared on the Westchester Women’s Bar 
Association’s local cable show "Financial Planning with Legal 
Ease."

Phil Purcell currently serves as Vice-
Pres ident for P lanned Giv ing and 
Endowment Stewardship at the Ball State 
University Foundation where he assisted 
with the successful completion of a $200 
million campaign, of which $65 million in 
planned gifts was raised.  Formerly, he 

served as Director of Gift Planning for the Central Indiana 
Community Foundation (Indianapolis, IN), Director of 
Development for St. Vincent Hospital Foundation and 
Director of Planned Giving and Development Counsel for 
Rose-Hulman Institute of Technology.  Phil is an attorney and 
member of the American and Indiana State Bar 
Associations. Phil serves as a volunteer on the Tax Exempt 
Organization Advisory Council for the Internal Revenue 
Service (Great Lakes States region).  He teaches courses on 
Law and Philanthropy, Nonprofit Organization Law and 
Planned Giving as adjunct faculty for the Indiana University 
School of Law (Bloomington) and Indiana University Center 
on Philanthropy and Fundraising School (Indianapolis).  Phil 
has served as a member of the board of directors for the 
Partnership for Philanthropic Planning, Planned Giving 
Group of Indiana (past president), Association of Fundraising 
Professionals Indiana Chapter (president-elect), and the 
Central Indiana Land Trust.  He has written articles on 
charitable gift and estate planning that have appeared in The 
Journal of Gift Planning, Planned Giving Today, CASE 
Currents, Planned Giving Design Center and other 
publications.  Phil serves on the Editorial Advisory Board for 
Planned Giving Today.

He has consulted on behalf of all types of charitable 
organizations, including the Lilly Endowment’s GIFT program 
serving community foundations throughout Indiana.  His 
consulting has focused on philanthropy (e.g., fundraising, 

planned giving) and nonprofit governance (e.g., strategic 
planning, nonprofit governance, legal issues).   Phil received 
his B.A. degree from Wabash College in 1981 (magna cum 
laude) and his J.D. and M.P.A. degrees (with honors) from 
Indiana University in 1985.

Brian M. Sagrestano, JD, CFRE, is the 
President and founder of Gift Planning 
Development, a full-service gift planning 
consulting firm. Brian provides gift planning 
services to a wide range of charitable clients 
from national organizations focused on high 
end gift plans to local charities seeking to 

start new gift planning programs. Some of his clients include 
the University of Notre Dame, Temple University, Create a 
Jewish Legacy, Children’s Hospital of Philadelphia, and 
Delaware Art Museum. Prior to starting GPD, he spent 
twelve years as a charitable gift planner, directing the gift 
planning programs for the University of Pennsylvania, 
Middlebury College and Meridian Health Affiliated 
Foundations. Brian is a nationally sought after speaker on gift 
planning topics and serves on the editorial board of the 
Journal of Gift Planning. He is a past board member of the 
Partnership for Philanthropic Planning (PPP), the Gift 
Planning Council of New Jersey and PPP of Greater 
Philadelphia. Brian has been a contributor to Planned Giving 
Today, Planned Giving Mentor, Plannedgiving.com and 
Planned Giving Tomorrow. He just released his first book, 
with co-author Robert E. Wahlers, CFRE, The Philanthropic 
Planning Companion: A Charitable Giving Guide for 
Fundraisers and Advisors, (Wiley 2012). An honors graduate 
of Cornell University and Notre Dame Law School, Brian 
lives with his wife and children in New Hartford, New York, 
the scenic gateway to the Adirondack Mountains.

Bill Reeser is the Chief Investment 
Officer of ALSAC / St. Jude Children’s 
Research Hospital. Bill joined ALSAC / St. 
Jude Children’s Research Hospital in 
December 2000 to e s t ab l i s h t he 
organ i za t ion ’s i n terna l i nves tment 
department. Bill developed the structure, 

process, controls and best practices necessary for the 
management and administration of multiple institutional 
portfolios within the organization.  He currently has 
investment responsibility for over $2.5 billion in assets in 
the endowment, operating, pension, charitable trust and 
charitable gift annuity investment pools of the organization. 
Additionally Bill serves on the executive management team 
of the fundraising organization and is involved in the 
strategic and long range planning of the institution.  Prior to 
joining ALSAC / St. Jude Children’s Research Hospital Mr. 
Reeser served as President of an investment advisory and 
consulting firm and as a Registered Principal for a national 
pension plan third party administrator. He currently serves 
on the board of directors of the American Council of Gift 
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Annuities and has previously served on the board of a 
national youth services organization.

Rebecca Scott - With more than 10 
years of experience in gift planning, Rebecca 
Scott has been Tufts University’s director of 
gift planning since 2005. Prior to joining 
Tufts, Rebecca was the associate director of 
gift planning at the Unitarian Universalist 
Association of Congregations. She currently 

serves as the vice president for programming for the 
Planned Giving Group of New England (PGGNE), and she 
has presented on gift planning topics at a number of 
conferences, including the PGGNE All-Day Conference 
(2010) and the CASE District I Conference (2008).

A graduate of McGill University, she was the general 
manager of Playwrights’ Workshop Montreal. Rebecca 
completed a residency in new media design at the Canadian 
Film Centre and is a co-founder of the interactive marketing 
company, Trapeze Media (www.trapeze.com). Rebecca has 
presented on interactive storytelling at a variety of 
conferences including the National Association of 
Broadcasters and the Narrative and Interactive Learning 
Environments conference in Scotland. 

Winton Smith, J.D., is a nationally 
recognized estate and charitable gift 
planning attorney whose clients include 
both philanthropists and also charitable 
organizations. He works with charitable 
organizations and helps them build and 
conduct planned giving programs that 

encourage their donors to learn how they can both make 
the smartest gift and also give more than they ever dreamed 
possible to their charitable interests.  

Mike Sutton is the Director of 
Investment Operations for The Salvation 
Army, Southern Territory.  Mike has been 
with The Salvation Army in various 
capacities for over 20 years.  Most of his 
years with the Army have been in positions 
in the areas of Finance, Investments, and 

Planned Giving.  Mr. Sutton oversees the day to day 
operation of the Army’s investment portfolio through the 
Army’s Office of Investments.  Some of his duties include 
ongoing relationships with investment managers, liaison with 
the custody bank and the investment consultant, and 
secretary to the Investment Advisory Board.  Additionally, 
Mr. Sutton is responsible for oversight of the Planned Giving 
accounting and administrative operations including 
investments of trusts, gift annuities and pooled income 
funds.  Mike received a BA in Business Management from 
Asbury University in Wilmore, KY.

Conrad Teitell is a partner in the 
Connecticut and Florida law firm of 
Cummings & Lockwood, based in the 
Stamford, Conn. office, and is chairman of 
the firm’s National Charitable Planning 
Group. He is an adjunct professor at the 
University of Miami Law School and is also 

director of the Philanthropy Tax Institute, where he lectures 
on taxes, philanthropy, estate planning and public speaking. 
Teitell writes the monthly newsletter, Taxwise Giving, and is 
the author of the five-volume treatise, Philanthropy and 
Taxation. His column, Estate Planning and Philanthropy, 
appears in the New York Law Journal. He is a contributing 
editor of Trusts & Estates magazine and is listed in The Best 
Lawyers in America. He is the recipient of the American 
Council on Gift Annuities’s Lifetime Achievement Award and 
the American Law Institute/American Bar Association’s 
Harrison Tweed Award for Special Merit in Continuing Legal 
Education. As a volunteer, on behalf of charities nationwide, 
he has testified at hearings held by the Treasury, the Internal 
Revenue Service, the Senate Finance Committee, the House 
Ways and Means Committee and the House Judiciary 
Committee. He was one of four invited witnesses to testify 
at the Senate Finance Committee on estate tax revision.
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MODEL STANDARDS OF PRACTICE
FOR THE CHARITABLE GIFT PLANNER

Preamble
The purpose of this statement is to encourage responsible gift planning by urging the adoption  of the following Standards of 
Practice by all individuals who work in the charitable gift planning process, gift planning officers, fund raising consultants, attorneys, 
accountants, financial planners, life insurance agents and other financial services professionals (collectively referred to hereafter as 
“Gift Planners”), and by the institutions that these persons represent.

This statement recognizes that the solicitation, planning and administration of a charitable gift is a complex process involving 
philanthropic, personal, financial, and tax considerations, and often involves professionals from various disciplines whose goals 
should include working together to structure a gift that achieves a fair and proper balance between the interests of the donor and 
the purposes of the charitable institution.

I. Primacy of Philanthropic Motivation
The principal basis for making a charitable gift should be a desire on the part of the donor to support the work of charitable 
institutions.

II. Explanation of Tax Implications
Congress has provided tax incentives for charitable giving, and the emphasis in this statement on philanthropic motivation in 
no way minimizes the necessity and appropriateness of a full and accurate explanation by the Gift Planner of those incentives 
and their implications.

III. Full Disclosure
It is essential to the gift planning process that the role and relationships of all parties involved, including how and by whom 
each is compensated, be fully disclosed to the donor. A Gift  Planner shall not act or purport to act as a representative of any 
charity without the express knowledge and approval of the charity, and shall not, while employed by the charity, act or 
purport to act as a representative of the donor, without the express consent of both the charity and the donor.

IV. Compensation
Compensation paid to Gift Planners shall be reasonable and proportionate to the services provided. Payment of finder’s 
fees, commissions or other fees by a donee organization to an  independent Gift Planner as a condition for the delivery of a 
gift is never appropriate. Such payments lead to abusive practices and may violate certain state and federal regulations. 
Likewise, commission-based compensation for Gift Planners who are employed by a charitable institution is never 
appropriate.

V. Competence and Professionalism
The Gift Planner should strive to achieve and maintain a high degree of competence in his or her chosen area, and shall 
advise donors only in areas in which  he or she is professionally qualified. It is a hallmark of professionalism for Gift Planners 
that they realize when they have reached the limits of their knowledge and expertise, and as a result, should include other 
professionals in the process. Such relationships should be characterized by courtesy, tact and mutual respect.

VI. Consultation with Independent Advisers
A Gift Planner acting on behalf of a charity shall in  all cases strongly encourage the donor to discuss the proposed gift  with 
competent independent legal and tax advisers of the donor’s choice.

VII. Consultation with Charities
Although Gift Planners frequently and properly counsel donors concerning specific charitable gifts without the prior 
knowledge or approval of the donee organization, the Gift Planner, in order to insure that the gift will accomplish the 
donor’s objectives, should encourage the donor early in the gift planning process, to discuss the proposed gift with the 
charity to whom the gift is to be made. In cases where the donor desires anonymity, the Gift Planner shall endeavor, on 
behalf of the undisclosed donor, to obtain the charity’s input in the gift planning process.

VIII.Description and Representation of Gift
The Gift Planner shall make every effort to assure that the donor receives a full description and an accurate representation 
of all aspects of any proposed charitable gift  plan. The consequences for the charity, the donor and, where applicable, the 
donor’s family, should be apparent, and the assumptions underlying any financial illustrations should be realistic.

IX. Full Compliance
A Gift Planner shall fully comply with and shall encourage other parties in the gift  planning process to fully comply with both 
the letter and spirit of all applicable federal and state laws and regulations.

X. Public Trust
Gift Planners shall, in all dealings with donors, institutions and other professionals, act with fairness, honesty, integrity and 
openness. Except for compensation received for services, the terms of which  have been disclosed to the donor, they shall 
have no vested interest that could result in personal gain.

Adopted and subscribed to by the National Committee on Planned Giving and the American Council on Gift Annuities, May 7, 1991
Revised April 1999.
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Our Charitable Gift Services group offers comprehensive administrative 

and investment management services to planned giving programs across 

the country. 

We are proud to serve clients who support our communities and strive  

to make them a better place, now and in the future.

Investing in a 
better tomorrow.

©2012 The Bank of New York Mellon Corporation.

George Rio

(617) 722-3996

bnymellonwealthmanagement.com
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Wells Fargo Private Bank provides financial services and
products through Wells Fargo Bank, N.A. and its affiliates.
Wells Fargo & Company does not provide tax advice. Please
consult your professional tax advisor to determine how this
information may apply to your own situation.

1

Focus 2012 – The Global Economy 
At a Crossroads

Wells Fargo Wealth Management
Ronald Florance, EVP
CFA, WBR Chief Investment Strategist

Please be sure to read the important 
disclosures at the end of this presentation

A Note about Disclosures:

2

The World’s Economic Face is Changing
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The Purchasing Power Parity (PPP) exchange rate is defined as the amount of currency that would be needed to purchase the same basket of
goods and services as one unit of the reference currency, usually the US dollar.

By some measures, emerging economies are set to 
surpass the developed economies in terms of total GDP.

3

Resource-rich countries with low debt burdens are 
expected to grow more rapidly.

Global Growth is Decoupling

G-20 2012 Growth Estimates

Source:  IMF World Economic Outlook, 9/2011
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4

Per-capita GDP is far lower in emerging economies, 
however.

Source:  Bloomberg Financial, LLP, US Census International Database, 11/2011

GDP
Rank Country Current GDP 

(US$ Billions)
Per Capita 

GDP
1 USA $  14,582 $  47,302
2 China 5,879 4,420
3 Japan 5,498 43,093
4 Germany 3,310 40,538
5 France 2,560 39,526
6 United Kingdom 2,246 36,025
7 Brazil 2,088 10,382
8 Italy 2,051 33,769
9 India 1,729 1,474

10 Canada 1,574 46,625
11 Russia 1,480 10,616
12 Spain 1,407 30,263
13 Mexico 1,040 9,244
14 South Korea 1,014 20,859
15 Australia 925 42,984
16 Netherlands 783 47,268
17 Turkey 735 9,450
18 Indonesia 707 2,908
19 Switzerland 524 68,709
20 Poland 469 12,182

Seven of Largest Twenty Economies “Emerging”

5

4) Cash Flow/Liquidity for New Economic Realities

3) The New Growth Engines of the Global Economy

2) The Global Consumer in Transition

1) Deleveraging in the Developed Economies

The Global Economic Evolution

Five Investment Themes for 2012:

5) Managing Through Uncertain Times

6

Developed Markets are Deleveraging 
Businesses cut debt first, followed by consumers.  
Governments are just starting to address debt levels.

Sources: Wells Fargo Wealth Management, 2011
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Corporate balance sheets around the world reflect 
significantly higher levels of liquidity. 

Phases of Deleveraging - Business

Corporations’ Cash Holdings Have Risen
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Lower debt levels and interest rates have helped bring 
U.S. household debt service costs down to 1994 levels.

Phases of Deleveraging - Consumer
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Phases of Deleveraging - Government
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Government spending has been a significant factor in 
European economies.
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Emerging Economies Have Low Debt/GDP
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Emerging economies have more fiscal flexibility than 
most developed economies.
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Emerging economies have greatly increased their share 
of GDP in the past 30 years.
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In East Asia alone, nearly three hundred million workers 
have risen above “working poor” ($2/day) conditions.

The Rise of the Global Consumer
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Source: U.S. Patent and Trademark Office, 6/11
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Will Innovation Be an Engine for U.S. Growth?

America’s strong entrepreneurial spirit may lead to 
higher U.S. growth rates than we are forecasting.
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The world economy continues to see rising global trade 
in goods and services.

Trade as a Growth Engine
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Global Investment Opportunities
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China
Industrial & 
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BOC

Two-thirds of the world’s largest corporations, by 
market capitalization, are domiciled outside the U.S.

Source: Wells Fargo Wealth Management, Financial Times Global 500, 3/31/2011
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Infrastructure Needs are Great in EM
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Many urban citizens of developing countries lack basic 
infrastructure (not to mention rural citizens).
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Over a billion people lack adequate water, and nearly 
2.5 billion lack basic sanitation.
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Infrastructure Needs are Great in EM
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Valuations Remain Attractive
Global equity price to earnings ratios remain low by 
historical standards.

Source: FactSet, as of 10/31/11
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Global Interest Rates

The European debt crisis has caused major-government
bond yields to diverge.

Source: FactSet, as of 11/30/11
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Past Performance is no guarantee of future results.
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Yields Across the Capital Markets

Source: FactSet, as of 11/11
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Consider income-generating investment opportunities
across the global credit spectrum.
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U.S. state and local government revenues have 
recovered to all-time highs.

Municipal Outlook Improving
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Consider Dividend-Paying Stocks

Source: Bloomberg Finance LLP, as of 11/11
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Past Performance is no guarantee of future results.

Dividends have accounted for 45 percent of S&P 500 
returns.
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Uncertain Times are “Normal"

Source: Bloomberg, 2011
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Source: Bloomberg 11/11
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Daily Volatility Has Recently Spiked

There has been a jump in the number of days the S&P 
500 has moved up or down one percent or more.

U.S. Market Volatility is High
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Manage Risk with Wells Fargo’s RiskOptics® 

Approach
Investors should be mindful of the types of risk they
are taking.

Source: Wells Fargo Wealth Management, 12/2011

Risk
Comes 
in Many 
Forms
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Strategic Asset Allocation is the 
Key Driver of Return Variability

Tactical Asset
Allocation 
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Asset allocation and diversification do not assure or guarantee better performance and cannot eliminate the risk of investment losses.

Source: Wells Fargo; The Journal of Wealth Management, Vol. 8, No. 3, “Strategic Asset Allocation and Other 
Determinants of Portfolio Returns,” 08/05, data updated August 2009

Strategic Asset Allocation is Important
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Four-Asset-Group Portfolio Performance 
Diversified portfolios have recovered from the 
market downturn.

Asset allocation and diversification do not assure or guarantee better performance and cannot eliminate the risk of investment losses.
Source: Wells Fargo Wealth Management, 6/30/2011
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Disclosures
� Wells Fargo Private Bank provides products and services through Wells Fargo Bank, N.A. and its various affiliates and 

subsidiaries.
� The information and opinions in this report were prepared by the investment management division within Wells Fargo 

Private Bank. Information and opinions have been obtained or derived from sources we consider reliable, but we cannot 
guarantee their accuracy or completeness. Opinions represent Wells Fargo Private Bank’s opinion as of the date of this 
report and are for general information purposes only. Wells Fargo Private Bank does not undertake to advise you of any 
change in its opinions or the information contained in this report. Wells Fargo & Company affiliates may issue reports or 
have opinions that are inconsistent with, and reach different conclusions from, this report. 

� This material is for general information only, is not suitable for all investors and is not soliciting any action from any 
particular investor. Information and opinions presented have been obtained or derived from sources we believe reliable, but 
we cannot guarantee their accuracy or completeness. Opinions represent WFB’s judgment as of the date of the report and 
are subject to change without notice. WFC affiliates may issue reports or have opinions, which are inconsistent with, and 
reach different conclusions from, this report.

� This report is not an offer to buy or sell or a solicitation of an offer to buy or sell any securities mentioned. Wells Fargo &
Company and/or its affiliates may trade for their own accounts, be on the opposite side of customer orders, or have a long 
or short position in the securities mentioned herein.

� The investments discussed or recommended in this report are not insured by the Federal Deposit Insurance Corporation 
(FDIC) and may be unsuitable for some investors depending on their specific investment objectives and financial position.

� Past performance is not a guide to future performance. Income from investments may fluctuate. The price or value of the 
investments also may fluctuate.  There is always the potential for loss as well as gain.

� Asset allocation and diversification do not assure or guarantee better performance and cannot eliminate the risk of 
investment losses.

� Investing in foreign securities presents certain risks that may not be present in domestic securities and may not be suitable
for all investors. 

� Real estate investment carries a certain degree of risk and may not be suitable for all investors.
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Disclosures
� Some real assets may be available to pre-qualified investors only.

� Some alternative investments and complementary strategies may be available to prequalified investors only.  Hedge 
strategies and private investments may be speculative and involve a high degree of risk. Hedge strategies and private 
investment performance can be volatile. An investor could lose all or a substantial amount of his or her investment. There is
no secondary market for the investor’s interest in a hedge fund or private equity investment and none is expected to 
develop. There may be restrictions on transferring interests in a hedge fund or private equity investment. 

� Fixed income securities are subject to availability and market fluctuation. These securities may be worth less than the 
original cost upon redemption. Certain high-yield/high-risk bonds carry particular market risks and may experience greater 
volatility in market value than investment grade corporate bonds. Government bonds and Treasury bills are guaranteed by 
the U.S. government and, if held to maturity, offer a fixed rate of return and fixed principal value. Interest from certain 
municipal bonds may be subject to state and/or local taxes and in some instances, the alternative minimum tax. 

� Investing in foreign securities presents certain risks that may not be present in domestic securities and may not be suitable
for all investors.

� Municipal bonds offer interest payments exempt from federal taxes, and potentially state and local income taxes.  Unlike 
U.S. Treasurys, municipal bonds are subject to credit risk and potentially the Alternative Minimum Tax (AMT).  Quality 
varies widely depending in the specific issuer.

� Corporate bonds generally provide higher yields than U.S. Treasuries while incurring higher risk.

� Yields are subject to change with economic conditions. Yield is only one factor that should be considered when making an 
investment decision.

� Wells Fargo & Company and its affiliates do not provide legal advice. Please consult your legal advisors to determine how 
this information may apply to your own situation. Whether any planned tax result is realized by you depends on the specific 
facts of your situation at the time your tax preparer submits your return .

� You cannot invest directly in an index.
� The Institute of Supply Management (ISM) Purchasing Manager’s Index gauges internal demand for raw materials/goods 

that go into end-production.  An index values over 50 indicate expansion; below 50 indicates contraction.  The values for 
the index can be between 0 and 100.  You cannot invest directly in an index.

� The S&P/Case-Shiller® U.S. National Home Price Index is a broad, market value-weighted composite of single-family home 
price indices for the nine U.S. Census divisions and is calculated quarterly.

� S&P 500 Index is a capitalization-weighted index calculated on a total-return basis with dividends reinvested. The index 
includes 500 widely held U.S. market industrial, utility, transportation and financial companies.
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Disclosures
� S&P Midcap 400 Index is an unmanaged capitalization-weighted index of common stocks representing all major industries in 

the mid-range of the U.S. stock market.

� S&P Small Cap 600 Index is an unmanaged capitalization-weighted index of common stocks representing all major 
industries in the small-cap (between $300mn and $2 billion) are of the market.

� The Market Volatility Index (VIX) is an index designed to track market volatility as an independent entity. The index 
calculated based on option activity and is used as an indicator of investor sentiment, with high values implying pessimism 
and low values implying optimism. 

� Wilshire 5000® Equity Index is an unmanaged index made up of all U.S. stocks regularly traded on the three major U.S. 
exchanges, including the New York Stock Exchange, American Stock Exchange, and Nasdaq.

� Russell 1000® Growth Index measures the performance of those Russell 1000 companies with higher price-to-book ratios 
and higher forecasted growth values. 

� Russell 1000® Value Index measures the performance of those Russell 1000 companies with lower price-to-book ratios and 
lower forecasted growth values.

� Russell 2000® Index measures the performance of the 2,000 smallest companies in the Russell 3000® Index, which 
represents approximately 8% of the total market capitalization of the Russell 3000®.

� Russell Midcap Index measures the performance of the 800 smallest companies in the Russell 1000 Index, which represent 
approximately 25% of the total market capitalization of the Russell 1000 Index. 

� MSCI EAFE Index (Europe, Australasia, Far East) is a free float-adjusted market capitalization index that is designed to 
measure the equity market performance of developed markets, excluding the U.S. and Canada. As of June 2007 the MSCI 
EAFE Index consisted of 21 developed-market country indices.

� MSCI Europe, Australasia, Far East & Canada Gross Return Index is a free float-adjusted market capitalization index that is 
designed to measure the equity market performance of developed markets, excluding the U.S. 

� Morgan Stanley Capital International (MSCI) Emerging Markets Global Index is a market capitalization-weighted benchmark 
index made up of equities from 29 developing countries. 
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� FTSE NAREIT Equity REIT Total Return Index is an unmanaged index reflecting performance of the U.S. real estate 
investment trust market.

� Equity Hedge: Equity Hedge strategies maintain positions both long and short in primarily equity and equity derivative 
securities. A wide variety of investment processes can be employed to arrive at an investment decision, including both 
quantitative and fundamental techniques.

� Relative Value Arbitrage: Investment Managers who maintain positions in which the investment thesis is predicated on 
realization of a valuation discrepancy in the relationship between multiple securities. 

� Short Term Asset Management (STAM) is designed for investors seeking professional assistance in managing short-term 
fixed-income portfolios with an average maturity of generally less than one year.

Additional information is available upon request.
© 2011 Wells Fargo Bank, N.A., All rights reserved.
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Our comprehensive services are 
designed to address the full range 
of challenges encountered by gift 
planning programs.  We provide 
sophisticated asset management, 
high quality gift administration, 
expert program and policy 
consulting, and informative client 
and beneficiary reporting.  Please 
contact us to learn more about how 
our services can make a difference.

Your focus:
Securing support 
for your mission

Our focus:
Providing high quality
planned giving services

Together:
Achieving your program goals
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Bequests – Who? What? When? Why? How?   
Dealing With the “You can have it when I’m done with it” Donor 

 
Presented by Ellen G. Estes and Frank W. Estes 

Outline 
 

I. What are “Bequests”? 
 
      A.  Technically, gifts made pursuant to a Will or Living Trust 
 
      B.  Broader definition includes all gifts that become effective at death and are 

revocable until that time.  Primarily: beneficiary designations on retirement 
accounts, insurance policies, and payable on death accounts (POD’s) 

 
II.   Who makes Bequests? 
 

A. Technically – EVERYONE!  Sooner or later every one of us will leave a bequest 
to someone.  Our job as fund raisers is to identify and cultivate those who will 
make charitable bequests – hopefully to our organizations. 

 
B. Who are these charitable bequest donors likely to be?  People who are both 

charitably inclined and who are most closely related to your organization and its 
mission. 

 
            1.  Rich? – Doesn’t hurt, but remember - 
 
                  a. You may not know who has wealth.  There are a lot of good prospects who, 

for a variety of reasons, do not give lavishly during life, but have the means to 
make significant charitable bequests. 

 
                  b. Not all bequests are of the multi-million dollar variety 
 
             2.  Older?  Well, sure – but not necessarily ancient! 

 a. People in their 40’s and 50’s start making their estate plans.  Charitable 
bequests put in their wills and trusts in these early years tend to stay there, 
unless……. 
 

         b. Primary concerns of older people have been shown to be – 
(1) Maintaining control (over all aspects of life) 
(2) Leaving a legacy – making a lasting difference 

   
             3.  Study after study has shown that the most likely person to make a bequest – is 

the long-term, consistent donor – even of small amounts.   
 
             4.  All of these people are most likely to make bequests if ………….    
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III.   Where do you find your best bequest prospects? 
A. Current and past donors 
B. Members of your Board and Administration (current and past) 
C. Development and other committee members 
D. Volunteers 
E. People who have benefitted from your services and their families (e.g. 

alumni, subscribers, grateful patients, people in special affinity groups 
(e.g. Yale Alumni Chorus members) 

F. Employees and former employees 
G. WOMEN – in all of the foregoing categories 

 
IV.   Why are Bequests Important to your Organization? 

       A. Benefits: 
1. They are often the largest gifts you will ever receive 
2. With few exceptions – they are likely to be the largest gift 

individual  donors will ever make 
3. They are highly cost effective and efficient form of fundraising 
4. They are simple to explain and market 
5. Donors love them 
6. Bequest programs support and enhance, rather then inhibit 

other institutional fundraising 
 

B. Challenges: 
1. They are future gifts – and you have to wait for them 
2. They are revocable and therefore subject to the donor’s 

decisions, whims, and circumstances 
3. You often do not necessarily know of their existence – leading 

to possible issues of accurate designation of your organization 
and also of appropriate gift restrictions 

 
V.  When to promote Bequests among your constituents?  Just like voting: early and 

often!  Promoting bequests has to be an ongoing process.  You never know when a 
donor may be in his or her “estate planning mode” and be “ready, willing and able” to 
include your organization in his or her plans. 

 
VI. How to promote Bequests?  Marketing and outreach 

A.  What to talk about? 
1. Talk about how they can really make a lasting difference – leave a 

legacy for the future 
2. Promote bequests as the gift that costs nothing during lifetime – an 

especially important consideration in difficult economic times. 
3. Remind them that bequest intentions are easy to arrange and revocable 
4. Share donor success stories and testimonials 
5. Point out the importance of their gift - to preserve and protect the 

mission that is important to both of you 
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B. Practical Tips 
1. Start a Legacy Society 
2. Involve your Board and Administration 

i. Champions 
ii. Personal bequest challenges 

3. Search organizational history for prior bequests 
4. Create bequest language examples – including accurate organization 

name 
C. How to get the word out? 

1. Personal visits 
2. Existing written materials and publications 
3. Targeted mailings 
4. Seminars and other live presentations 
5. Your web site 
6. E-mail 
7. Social media 

 
VII. Beyond Wills and Trusts – other revocable gifts that take effect upon death 

A. Retirement Plans – a critically important gift 
How to create these gifts – and why 

B. Life insurance policies 
A simple and easy way to make a gift 

C. Payable on Death (POD) accounts 
Simple and easy to do (where permitted) 

 
VIII. Odds & Ends 

Some of the tax implications of these kinds of gifts 
A common misconception: Probate vs. Estate Taxes 

 
IX. Questions and discussion 
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WHO IS RENAISSANCE?

THE RENAISSANCE ADVANTAGE

OUR PLATFORMS OFFER:

With over 20 years of industry-leading experience in charitable planning and administration, Renaissance is 
uniquely positioned to serve your organization by acting as your back-o!ce support team.  Our technical 
expertise has been instrumental in helping "nancial institutions, charities and donors establish more than 20,000 
donor-advised funds, charitable remainder trusts, CGAs and other planned gifts.  Renaissance will support your 
organization through all phases of planned giving: Consulting/Marketing, Implementation and Administration.

Our mission is to provide the technology and support services necessary to streamline your operations - 
saving you and your sta# time, and enhancing donor relations. We work hard behind the scenes to make your 
organization stand out in the crowded marketplace of charitable giving, and we strive to ensure that your 
donors’ experience is second to none. Our services enhance your donor relations - not replace them.

Your Reliable
Planned Giving Partner

41



42



Best PracƟces in Charitable GiŌ Annuity Programs 
�

Presented�by:��
�

Charles�B.�Gordy�
Director�of�Planned�Giving�

Harvard�Law�School�
1305�Main�Street�

Concord,�MA�01742�
P:�203Ͳ376Ͳ4276�

E:�cbgordy@yahoo.com�
�
�

Presented by The American Council on GiŌ AnnuiƟes 
1260 Winchester Parkway, SE, Suite 205, Smyrna, GA 30080Ͳ6546 

P: 770Ͳ874Ͳ3355 W: www.acgaͲweb.org  E: acga@acgaͲweb.org  

43



44



 
 
 

Introduction 
 
In 2004, The American Council on Gift Annuities (ACGA) conducted its third survey of 
charitable gift annuities and received responses from approximately 829 charities across 
the country.1 Other information gathered during the survey indicates that over 4,000 
organizations are offering gift annuities.2 There are many more organizations offering 
charitable gift annuities than responded to the survey, so the gift annuity is an immensely 
popular way of making a gift to charity while retaining an income stream. 
 
Most organizations offering charitable gift annuities are doing so in a responsible manner 
and to the great benefit of their donors and organizations, but gift annuities and the 
charities that offer them have faced a number of challenges in recent years. Between 
2004 and 1999, which was when the last survey was conducted, the country experienced 
one of the worst bear markets in history.3 This substantially decreased the value of many 
charities’ gift annuity reserves and caused charities to focus on the financial risk they 
incur when issuing gift annuities. Not only was there risk in the financial markets, but a 
lawsuit in Texas that threatened to destroy the issuance of charitable gift annuities 
focused attention on the legal risks to institutions offering gift annuities.4   
 
State regulators have increased their scrutiny of gift annuities and the organizations that 
issue them because of concerns over scams targeted at senior citizens by issuers more 
interested in financial gain than the charitable giving opportunity that gift annuities 
present. In 2002, The North American Securities Administrators Association (NASAA) 
issued a press release listing charitable gift annuities as one of its “Top Ten Scams, 
Schemes & Scandals” of the year.5 The ACGA responded and it appears that NASAA 
has backed off from that assertion.6 Gift annuities were also dropped from subsequent 
NASAA top ten lists. In 2002, The Arizona Commission Corporation’s Security Division 
also identified gift annuities as one of its top ten scams.7 Much of this regulatory activity 
in Arizona was a result of the conduct by Mid America Foundation, which amounted 
essentially to a $54 million Ponzi scheme in which the principal used the donated funds 
to buy homes, to pay child support, and to support a lavish lifestyle.8 
 
In 2003, The Securities Administrator in Maine issued a cease and desist order against a 
Maine insurance agent and the Tennessee based “New Life Corporation” for representing 
gift annuities as “guaranteed, no risk investments.9 The insurance agents selling these gift 
annuities also received a 6% commission.10 The Administrator’s action prevented the sale 
of one annuity valued at over one $1 million.11 In the summer of 2003, Arizona State 
regulators secured judgments totaling $4.3 million against an Arizona company and two 
insurance agents for fraudulently selling gift annuities, again representing them as secure 
investments.12 
 
Despite these recent events, gift annuities remain a well respected and excellent way for 
many people to make gifts because the vast majority of organizations are acting 
responsibly and donors are satisfied with their gifts and the income they receive. The 
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responses to challenges and pro-active activity by ACGA, by NCPG, and by many 
charitable organizations have met the regulatory challenges head-on and for the most part 
have been successful in preserving gift annuities as a viable gift option and alleviating 
regulators’ concerns. ACGA must continue to promote its mission to ensure future 
success; its mission is: 
 

The American Council on Gift Annuities actively promotes responsible 
philanthropy through actuarially sound gift annuity rate recommendations, quality 
training opportunities, and the advocacy of appropriate consumer protections. 
 

In furtherance of those efforts and ACGA’s mission, ACGA recommends the following 
best practices and encourages charitable organizations to utilize as many of them as 
possible. 
 

Gift Annuity Best Practices 
 
 
1. Make sure the donor understands the gift 
 Proposal modeling 

It’s irrevocable and not guaranteed 
 Disclosure statement (required by law) 
 Explain the contract in detail 
 Meet with the donor in person if possible 
 
 
2. Have the donor sign the contract 
 Helps to insure donor understands the agreement 
 Protects the institution 
 Required by law in some states 
 
 
3. Follow the ACGA Rates 
 Risk is minimized 
 Larger residuum (assuming the alternative is rates higher than ACGA rates) 
 Don’t need own actuarial work 
 The focus is on the gift 
 
 
4. Establish minimum amounts for a gift annuity 

$10,000 is the most common in Higher Education; $5,000 in religious and 
environmental – this ensures the charity will realize a minimum in exchange for 
the effort in setting up the gift and its stewardship 
 
 

5. Establish minimum ages for immediate and deferred annuities 
The most common minimum age is between 60 and 65 years old; approximately 
30% of institutions issuing gift annuities have a 55 age minimum; the average age 
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is 78. The younger the donor, the smaller the benefit to the donor of the 
arrangement because of the effects of inflation on the annuity distributions and the 
smaller the benefit to the charity because of the work required over a longer 
period of time to maintain and steward the gift 

 
 
6. Develop a gift policy that specifies what assets will be accepted 
 Cash, appreciated securities 
 Other assets – real estate, tangible personal property, intangible property 
 Process for making exceptions 
 
 
7. Invest the entire face amount of the annuity 

Assumption built into the ACGA rates, if it’s not done the investment return    
   needed to reach the 50% residuum goes up 

 Self insures against the liability, protects the institution 
 Reduces risk 
 Increases donor confidence 
 
 
8. Invest the assets appropriately given the fact that the gift annuity assets back the 

issuing charity’s obligation to make annuity payments 
Reserve assets should generally be invested more conservatively than general 

endowment and should remain more liquid than the general endowment 
It may be appropriate for institutions with larger endowments to invest more 

aggressively 
ACGA assumed returns are based on a conservative and relatively low risk 

portfolio 
Monitor the investment performance on a quarterly basis 
Formally rebalance annually, informally as you raise cash to make distributions 
 
 

9. For purposes of the distribution to the charity from the annuity at the end of the 
income beneficiary’s lifetime, establish a method for determining the balance of 
each gift annuity 
Will ensure that the donor’s purpose is realized if specified in the contract 
Will enable your institution to determine which annuities are in the red and the 

extent of the risk of each annuity to the entire pool and to the issuing 
organization 

Use commercially available software, or in–house systems to track the value of 
each contract based on the annuity payments and the value of the pool 

For those institutions that do not use such software or another method of fund 
accounting, determine a method to track the value of each annuity contract 

 
 

10. Develop a good working relationship with your finance and administrative staff 
Will ensure the program is administered in the best interests of the donor and the  
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   of the institution 
 
Will help the gift process go more smoothly 
When issues arise with payments or tax work, they will be easier to resolve 
Exceptions when you need them will be easier to obtain 
 
 

11. Marketing Your Gift Annuity Program 
Emphasize the charitable nature of the gift in prospect meetings proposals,    
   advertising, and direct mail 
Exercise caution when comparing gift annuity rates with returns from other 
   financial instruments, e.g. “yield” or “rate of return” 
Do not use the phrase “guaranteed income” 
Use examples specific to your organization or develop your own generic    
   examples 
Make sure you are not providing legal and financial advice in your materials 
Encourage donors to consult with their advisors before proceeding 

 
 
12. Communicate regularly with your gift annuity income beneficiaries 
 
 
 
13. Educate your colleagues about the benefits and liabilities of gift annuities 
 
 
 
Endnotes 
                                                 
1 The “Report and Comments on the American Council on Gift Annuities 2004 Survey of Charitable Gift 
Annuities” is available at www.acga-web.org/orderform06.pdf. If the past survey schedule is continued, the 
next survey would occur in 2009. 
2 Supra, See the ACGA 2004 Report’s Introduction 
3  Supra 
4 Supra, and Ozee, et al. v. The American Council on Gift Annuities, Inc., et al., 

www.pgdc.com/usa/item/?itemID=30453 
5 See Charitable Gift Annuities Make Regulator’s Top 10 Scam List, Planned Giving Design Center, 

September 19, 2002, www.pgdc.com/usa/item/?itemID=54550. 
6 See comments by the ACGA at www.acga-web.org/scams.rhtml 
7See Commission News, www.azcc.gov/divisions/securities/news_releases/2002/Apr01c-02.pdf 
8 See Tax Analyst Summary on the Planned Giving Design Center’s website at 

www.pgdc.com/usa/item/?itemID=54550 
9 See Testimony of Christine A. Bruenn, NASAA President and Maine Securities Administrator, U.S. 

Senate Committee on Banking, Housing and Urban Affairs, May 7, 2003, 
http://www.nasaa.org/Issues___Answers/Legislative_Activity/Testimony/555.cfm 

10 Supra 
11 Supra 
12 See, the press release by the North American Securities Administrators Association, September 4, 2003, 

“State Securities Cops: Senior Investors Facing a Perfect Storm for Investment Fraud” 
http://www.nasaa.org/NASAA_Newsroom/News_Release_Archive/1552.cfm 
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BUILDING RELATIONSHIPS IS THE KEY TO BRINGING RESULTS! 

Crescendo’s GiftLegacy 3.0 eMarketing system is the 
only complete system that builds relationships and closes 
planned gifts. It includes a branded planned giving website 
with weekly fresh content; customizable royalty-free 
marketing literature and Provide and Protect bequest 
marketing; an online Wills Planner with a network of 
GiftAttorneys to complete the plan; Crescendo Pro 
Software for persuasive gift illustrations; CresMobile™— 
the first planned giving application for smartphones and 
tablets and much more. GiftLegacy 3.0 gives you all the 
tools you need to build relationships and deliver results.

Call to request your personalized demonstration of the 
GiftLegacy 3.0 eMarketing system. Visit our website to sign 
up to attend a Bequest Boom seminar in your area and 
learn how to effectively market wills and bequests.

Is your planned giving system working for you?

www.CrescendoInteractive.com
800.858.9154

“$34 million in new 
  planned gifts.”

Bill Yaeger
Assistant Vice President of Principal and Planned Gifts
The Citadel Foundation
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Slide�1�
Focusing�on�the�Donor

by�Asking�the�Right�Questions
Roger�Ellison,�CFP

30th ACGA�Conference�on�Planned�Giving

San�Francisco,�California

Thursday,�April�19,�2012

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

Slide�2�

How�do�I�put
First�Things�First?

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

Slide�3� What�is�my�
Ethical�Framework?

• Personal�ethical�philosophy
• Model�Standards
• Garrett�Standards
–Never�do�to�a�donor�what�you�would�not�
do�for�your�own�mother�and�father.
–No�gift�is�worth�the�good�name�of�your�
charity.

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�
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Slide�4� What�is�my
Philosophy�of�Work?

• Systematic�application�of�passion
• Systematic�search�for�passion

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

Slide�5� What�is�my
Commitment�to�Professionalism?
• Serve�your�donors
–Their�best�interests
–Absolute�Integrity
–Confidentiality

• Know�your�stuff
• Sharpen�you�saw

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

Slide�6� How�do�I�
Understand�My�Donors?

• Who�are�they?
• Where�are�they?
• From�where�had�the�come?
• How�did�or�had�they�made�their�way?
• What�were�they�like?
• How�do�they�look�at�your�charity?
• Why�and�how�do�they�give?

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

54



Slide�7� How�do�I
Understand�My�Charity?

• When�did�we�begin?
• Why�did�we�begin?
• Who�made�it�happen?
• What�did�we�do?
• How�did�we�do�it?
• Why�have�we�been�so�successful?
• What�is�our�image?

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

Slide�8�

Do�I�Fit?

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

Slide�9�

How�do�I�connect�donors�to�my�
charity�through�my�work?

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�
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Slide�10�

How�do�I
Develop�a�Style�

with�is�culturally�harmonious�with�
my�charity,�my�donors�and�my�

work?

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

Slide�11� How�do�I�develop�a�
Way�to�See�Donors?

• We�were�appreciative�of�their�gifts
• It�is�only�appropriate�to�thank�them
• Neighbor�helping�neighbor�is�our�history
• Our�donors�were�our�neighbors�and�our�
friends

• Drop�by�and�thank�them
– On�their�turf,�in�a�manner�which�fit�them,�but�
with�my�agenda

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

Slide�12� How�do�I�
Tell�the�Story?

• My�introduction
• What�do�I�do?
–Seven�words�or�less

• Elevator�speech
• My�business�card

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�
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Slide�13� How�do�I�take�into�account�
Behavioral�Styles?

• Discern
• Understand
• Adapt

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

Slide�14�
Emotion�=�$

• Emotional�needs
• Financial�issues
• DecisionͲmaking�process

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

Slide�15�
The�entire�process�in�a�nutshell

• Plan�your�meeting
• Open�the�meeting
• Explore�donor�needs
• Nurture�concerns
• Discuss�benefits
• Gain�commitment
• Honor�the�relationship

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�
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Slide�16�
Plan�Your�Meeting

• Research
• Conceptual�plan
• Purpose
• Objective
• Preparation

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

Slide�17�
Open�the�Meeting

• Begin�with�an�end�in�mind�– Covey
• Build�rapport
• Share�the�purpose
–NOT�the�objective

• Seek�permission�to�question

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

Slide�18�
Explore�Donor�Needs

• Ask�questions
• Nurture�their�emotions
• Offer�solutions
• Resolve�issues
• Reach�agreement

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�
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Slide�19� Nurture�Concerns

• I�can’t�do�any�more…
• Everything�is�going�to�my…
• Are�these�things�safe?
• My�uncle’s…
• I’m�not�doing�any�more�than…

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

Slide�20�
Present�Benefits

• Convince�mode
• When?
• Transition
• Beware�of�yourself
• Benefit�Statement�Planning

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

Slide�21�
…Present�Benefits

• Match�your�benefit�statement�to�the�
donor’s�behavioral�style
• Personalize�the�opportunity
• Tie�their�passion�to�the�gift
• Never�present�on�paper�what�you�
can�present�in�person!

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�
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Slide�22�
Gain�Commitment

• Get�agreement�part�by�part
• Take�the�pulse�often
• Stop�and�go�back�as�necessary
• Apply�no�pressure

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

Slide�23�
…Gain�Commitment

• Sometimes�there�is�no�need�for�an�
ask
• Summarize
• Simple�ask
• Be�patient
• Nurture�concerns
• Details

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

Slide�24�
Honor�the�relationship

• Thank�early!
• Thank�often!
• Thank�differently!
• Find�ways!

�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

___________________________________�

�
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>  Want to spend less time worrying about the risks 

and costs associated with your Charitable Gift Annuity 

program and more time raising new donor gifts?

FIND OUT HOW 
“REINSURING” 
YOUR GIFT ANNUITY 
PORTFOLIO 
MAY BE THE 
ANSWER. Lift art from Peanuts Char. Portfolio 2002 MI_8A

VISIT THE METLIFE BOOTH  
IN THE EXHIBIT HALL FOR  
MORE INFORMATION ON  
OUR CHARITABLE GIFT  
ANNUITY SOLUTIONS.

John B. Kvernland
Senior Sales Director
(212) 817-6052
jbkvernland@metlife.com

1202-0711 
© 2012 METLIFE, INC.    L0212239682[exp0213][All States][DC] 
PEANUTS © 2012 Peanuts Worldwide
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Gift Administration -
Harmony or Discord?

Mike Sutton

Director of Investment Operations
The Salvation Army, Southern Territory

How will you run 
your program?

Things to consider

• Labor Intensive
• Legal / Regulatory Issues
• Costs: Internal Vs. External 

-or- Hybrid
• Personnel
• Attention to Details

Our Approach

Gift Annuities
• Outsource Investments
• Use of Crescendo Admin
• Gift Annuity Specialist Position
• Cross Training / Backup 
• Asset delivery/Pricing considerations
• Close working relationship with 

Planned Giving (Development)

Our Approach

Trusts
• Outsource Investments
• Outsource Administration
• Trust Accounting Clerk Position
• Close working relationship with 

Planned Giving (Development)

Development / Business 
Office Interaction

It’s the fundamental 
nature of our relationship 
that causes us to 
disagree every so often…

It’s ironic that we have 
the same goal, yet we 
can’t see eye to eye on 
the processes needed 
to reach them.
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• Natural tensions exist
• Open lines of communication
• Clear delineation of duties
• Well articulated policies
• Department coverage

Development / Business 
Office Interaction

Case Study

Gift of Precious Metals 
custodied outside USA

Development / Business 
Office Interaction

• Donor notification of gift 
potential

• Timing
• Commitments
• Donor pressure / demands
• Donor remorse

Development / Business 
Office Interaction

-The Development 
Perspective

Case Study
• Research – “Could we accept this gift?”
• Issues:

– Legal
– Accounting
– Internal Corporate Policy
– Cross border tax
– tax treaties
– regulatory issues
– Other

Development / Business 
Office Interaction

-THE BUSINESS PERSPECTIVECase Study

Case Study

• Liquidation options
– Purchase asset into Corporation
– Sell through broker
– Sell through existing custodian
– Transfer to new custodian

Development / Business 
Office Interaction

-THE BUSINESS PERSPECTIVE Processes

• Payment Processes
• Termination Processes
• General Processes
• Quality Control Processes
• Other Processes
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Payment Processes

Electronic Payments

The Best Method

Payment Processes

Benefits of Electronic Payments
• Safe, secure, timely delivery of 

payments
• Control over specific delivery 

dates
• Reduced Costs
• Reduced Paperwork
• Beneficiary convenience
• Other benefits

Payment Processes

Physical Payments
• More expensive
• USPS Issues
• Necessary evil

– Beneficiaries refusal to adopt 
electronic

– Foreign beneficiaries
• Prone to cause donor relation 

issues

Payment Processes

Physical Payments
Physical payment issues can be a 

source of inter-department 
conflict

Processes

• Payment Processes
• Termination Processes

• Notification is received of 
beneficiary passing

• Place hold on all future 
payments

• Begin documentation search 
process

• Final payments, pro-ratas, and 
estate issues

• Allocation or continuance

Termination Processes
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Processes

• Payment Processes
• Termination Processes
• General Processes

• Address changes
• Seasonal addresses
• W-9 Updates
• ACH Prenote

General Processes

Processes

• Payment Processes
• Termination Processes
• General Processes
• Quality Control Processes

• Processing worksheets
• Review Process
• Back end ongoing review

Quality Control Processes

 Gift Annuity - Processing Worksheet

DONOR:    __________________________________________   TYPE OF GA: ______________________________ 

RESTRICTED (T OR P):                            GA NUMBER:   _____________________________  

GIFT DATE:                                                        DATE RECEIVED AT THQ:  ______________________  

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 

1. To LLL or JoAnn. 
(Letter, Application, CGDS, Acknowledgement, W-9, Disclosure Statement, 
ACH Form, Funding {i.e. stock and stock power, check}, letter of instruction for  
mutual fund transfer, worksheet for wire transfers.)     ________________ 

2. Verify gift date and add to CGDS (LLL or JoAnn)  ________________ 

3. Gift package to Mary 
a. Assign gift number. 
b. Enter it in gift annuity log. 
c. Verify documentation received.  Verify pertinent 
 information against existing donor files, if appropriate.  

 d. Make copies of funding and Acknowledgement for OOI initials.   ________________ 

4. a. Entire gift package to Office of Investments.     ________________ 
 b. Date stamp Processing Worksheet and Acknowledgement w/funding copy 
 c. Office of Investments to initial Acknowledgement copy to acknowledge receipt of funds 
 d. Put in bringup to follow up within 3 days to receive gift package 
  back from Office of Investments       ________________ 

5. Office of Investments 
 a. Receive and verify gift valuation, initial Acknowledgement copy. 

1. Cash. 
2. Stock Certificates. 
3. Wire Transfers. 
4. Mutual Funds. 

 b. Funding properly transferred to gift annuity account. 
c. Run Crescendo  (If existing gift, verify DOB and SSN with GiftAdmin) 
d. Insert rate on CGDS. 
e. Insert charitable remainder value on CGDS. 
f. Verify the accuracy of all information and forms. 

 g. TFS signs CGDS        _______________ 

h. Return gift package to PG.       _______________ 

6. To PG 
a. Prepare contract and appropriate supporting documentation 

(see training guide for details). 
b. Prepare cover letter to BOT. 
c. Package goes to the BOT.       _______________ 
d. Create permanent donor and gift files 
e. Enter new gift on Master Gift List in correspondence folder.    
f. Enter data into databases:  

ACCESS ( Donors___) (Gift Ann Tax ___) and IC ___  _______________ 

Over
!

Donor Last Name __________________ GA Number ________

g. Prepare draft donor and divisional acknowledgment letters and  
Disclosure letter.  Review and edit as needed.     ______________ 

h. Executed agreement is returned from BOT.     ______________ 
i. Donor, Disclosure letter, and divisional letter are finalized and  
 prepared for signature. 

 j. Log and mail gift package to DHQ.  
k. E-mail to Office of Investments to trigger request  

for pro-rata payment. CC to JoAnn Avery     _______________ 

7. To Office of Investments 
 a. Place reminder in Bring up to print check on a certain date.   _______________
  (check if conformed checks are due also) 
 b. Enter gift in Admin.        _______________ 

c. Print check         _______________ 

d. Place on hold in Crescendo Admin      _______________ 

8. To PG 
a. Track return of donor executed agreement. 

 b. Notify Office of Investments via e-mail that agreement  
has been executed 

c. Make two copies of fully executed agreement: 
 (i) Special first year tax reporting package 
 (ii) Legal Department 
d. Send photocopy to Legal   
e. Attach Crescendo to copy of fully executed agreement 

      and put in pending Tax Reporting pendaflex.     _______________ 

9. Office of Investments 
 a. Pro-rata check is forwarded to PG for mailing to annuitant.   _______________ 

b. Quality Control completed       _______________ 
  Remove hold in Crescendo Admin 

c. All information entered in Gift Annuity Log     _______________ 

10. PG 
a. Pro-rata check mailed to annuitant (due ____________)    _______________ 
b. Attach tracking sheet to permanent file. 
c. File the permanent donor file. _______________          

             

REVISED 1/18/2011
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March 2011

Processes

• Payment Processes
• Termination Processes
• General Processes
• Quality Control Processes
• Other Processes

• State regulations / guidelines
• Tax reporting
• Deferred gift tracking
• Audit issues

Other Processes

• Monthly Control Log
• Quarterly Gift Annuity Report
• Semi Annual CGIRC Meeting
• Annual Taxes 1099 / Annual 

Report

Reporting

Quarterly Gift Annuity Report
March 31, 2012
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Questions ???

Discord?Harmony or

Gift Administration -
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Be Noticed

Marketing is critical to your success
EDS can help you step up your planned gift marketing through
innovative print, website and e-marketing products designed to meet
your specific needs. Get thought-provoking, motivating messages to
your donors, with:
• unmistakable branding and
• instant recognition of your organization and your mission.

Be focused
We know you are focused on developing relationships and spending
time with donors and supporters. That’s why we focus on making it 
as easy as possible for you to promote your organization’s mission and
smart gift planning options.

5546 Shorewood Drive | 
| Indianapolis, IN 46220 | 317-542-9829 |

ENDOWMENT DEVELOPMENT SERVICES

eds@endowdevelop.com • www.endowdevelop.com

For information, give us a call, send an email, or visit us at
endowdevelop.com. It would be our pleasure to help you implement
cost-effective marketing ideas that that get you noticed and enable
you to make the best use of your time.

EDS ad k 8.5x11  3/1/12  1:56 PM  Page 1

          

71



72



Visit our booth to learn more about our turnkey 
administration services and enter to win a VISA gift card! 

 

 

CTAC offers constructive, expert administration services of gift annuities and other charitable 
vehicles to assist you and your donors in managing your philanthropic endeavors. 

 

Gift Annuity Administration Platform 

- Prepare and process distributions via check or electronic transfer 
- Perform state registrations, filing, and notifications 
- Monitor and report income and disbursement activity 
- Produce charitable receipt letters 
- Prepare and file IRS forms 1096 and 1099-R 
- Calculate annual reserve requirements or FASB liability reports 
- Provide online access to donor contracts, reports, tax returns, and other documents 
- Provide private-label capabilities (if preferred) 

 

For more information on our services, contact: 

Kristen Schmidt 
Marketing Coordinator 
CTAC 
Plaza South Two 
7261 Engle Road, Suite 202 
Cleveland, Ohio 44130 
(800) 562-2045 
kschmidt@ctacadmin.com 
www.ctacadmin.com 
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ACGA Conference 2012
Gift Planning Marketing 

Rebecca Scott
Director of Gift Planning

22

Outline

1. To whom should you market gift 
planning?  Using predictive analytics to 
find your best prospects. 

2. What to say and what to send to create 
donor-centered gift planning marketing 
materials.

33

Traditional Methods for Targeting Prospects

� Consistent donors
– Ranked by number of years giving 
� (i.e., 10+ years, 8-10 years, 5+ years, etc.)

� FLAG
– Frequency of giving
– Longevity of giving to the organization
– Age
– Giving history

44

Predictive Analytics 
– Wikipedia definition

� Predictive analytics encompasses a variety of techniques from 
statistics and data mining that analyze current and historical 
data to make predictions about future events. 

� Such predictions rarely take the form of absolute statements, 
and are more likely to be expressed as values that correspond 
to the odds of a particular event or behavior taking place in the 
future. 

� For an easy-to-read explanation of predictive analytics with data 
mining:
http://www.dmreview.com/specialreports/20050215/1019956-1.html 

55

Who – Predictive analytics

� a.k.a. Predictive Models or Data Models

� It is not the exclusive domain of 
fundraising.

66

Predictive Analytics
- Tufts data model

Who we should send materials to and 
whom we should visit?

77
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Predictive Analytics
- Tufts data model

� Tufts uses three “look alike” data models to 
determine who is more likely to 1) include Tufts in 
their will, 2) create a CGA, 3) create a CRT.

� We analyze donors who have done each behavior to 
find the donors who resemble them, from a data 
perspective.

� It can be just as useful to figure out who doesn’t look 
like a gift planning prospect as who does. 

88

Predictive Analytics

� Common sense assumptions still apply
– Gift planning donors are older and are 

consistent donors

� Patterns that are unique to your 
organization may emerge
– Event attendance, multiple connections to the 

institution, for example.

99

Tufts’ Bequest Model 
– Variable categories by impact

45%

17%

12%

12%

10% 4%

Engagement Capacity Demographics Contact Giving Academic

1010

Tufts’ Bequest Model 
– Variable categories by impact

Category Variable Coefficient 

Capacity
Income 14 plus -0.73

Capacity 0.56

Giving First 0.13
Length of Giving 0.28

Demographics

Age 0.67
Marital: D 1.92
Marital: M 0.95
Marital: W 1.76

Bin Linked Records 0.29
Bin Relation: Alumni 0.73

Alum 0.44
Parent -2.28

Children -0.56
Homes 1.22

State: CA 0.53
State: FL 1.36

Engagement Event attend: 2 plus 2.21

Contact

Address 1.30
Email 0.70

No Contact: Phone 1.81
No Contact: Direct Mail -1.75

Academic Division: Vet Med -2.18

1111

Predictive Analytics 
- Tufts’ bequest data model

� 90% of planned giving 
donors rank in the top 
25% of the model; 
60% rank in the top 
5% of the model.

� Opportunity: 3,979 
individuals who are 
not planned giving 
donors scoring in top 
1% (box)

Planned Giving 
Rank Label

Planned 
Giving 
Donor

Not Planned 
Giving Donor

0 Lower 50% 17 211,841
1 Top 50% 69 105,834
2 Top 25% 142 63,445
3 Top 10% 135 21,049
4 Top 5% 121 10,472
5 Top 2.5% 141 6,215
6 Top 1% 90 2,024
7 Top 0.5% 60 1,003
8 Top 0.25% 53 583
9 Top 0.1% 55 369
Total 883 422,835

1212

Predictive Analytics
- The application

� Mass communication (one-to-many) 
– To top 5% or 21,186 donors
– email, postcard, newsletter

� Donor visits (one-to-one) 
– To top 0.5% or 2,123 donors
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Predictive Analytics
- Who does it? 

� Consulting Companies
Bentz Whaley Flessner

� Joshua Birkholz, Principal 
and Founder of DonorCast

� www.donorcast.com

Blackbaud Analytics 
� www.blackbaud-

analytics.com

Marts & Lundy
� www.martsandlundy.com

1414

Predictive Analytics
- Who does it? 

Your friendly, neighborhood statistician
– A student/professor at your college or university
– Someone on your Board or another volunteer
– Someone who can use statistical software like 

SPSS

1515

Questions about predictive analytics?

1616

What to say and what to send

1717

What to say 
– Need a will to have a bequest

� Harris Interactive for Martindale-Hubbell conducted a research 
study in 2007 finding that for the last three years, 55% of all 
adult Americans do not have a will. 
� Only one in three African American adults (32 percent) and one in 

four Hispanic American adults (26 percent) have wills, compared to 
more than half (52 percent) of white American adults.

� People usually make or amend their wills and trusts when they 
have a life event such as a marriage, birth, death, divorce, or 
move to another state.  They rarely do it to simply include a 
charitable gift.

1818

What to say 
– Make a will and put us in it
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What to say
- Why do people give?

Donor-centered gift planning marketing

2020

What to say
- Why do people give?

Altruism You, the mission of your organization or your organization itself resonates with the donor’s 
sense of making the world a better place 

Appreciation Your organization has affected the donor’s life in a positive manner, or the donor is proud 
of the work you do  

Competition The donor is interested in “keeping up with the Joneses” – Philanthropy style. They want 
their names prominently situated on your donor list, or want their class to raise more money than 
last year’s class

Devotion Religion and religious belief highly influence the donor’s giving strategies. 

Guilt Your organization can help relieve the donor’s feelings of remorse or responsibility for negative 
circumstances which have befallen them or others 

Self interests Help with tax circumstances, or advancing the donor’s professional or social life 

Tradition The donor has a habit of giving to organizations that have systematically asked them over a 
period of time, or it is traditional in their family to give to the organization 

Kim H. Erskine, Philanthropic Advisor, Univ. of Oxford’s North American Offices 
- from the website www.socialedge.org

2121

What to say

Your constant hum of gift planning marketing 
should circle through all the possible 
motivations to try to push everyone’s 

buttons.

2222

What to say
- Planned gifts have an impact 

2323

What to say
- Planned gifts have an impact 

2424

What to say
- Planned gifts have an impact 

If your organization is new, then you may 
have to make the case that you will need 

gifts 10-30 years in the future.

80



3/19/2012

5

2525

What to say
- Planned gifts have an impact 

2626

What to say
- Planned gifts have an impact 

2727

What to say
- Connect your name in perpetuity

2828

What to say
- Make a tax efficient gift

2929

What to say
- Planned giving isn’t just for rich, old people

3030

What to say
- Planned giving isn’t just for rich, old people
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What to say
- Planned giving isn’t just for single people without children

3232

What to say
- If we are family, include us in your plans

3333

What to say
- If we are family, include us in your plans

3434

What to say

You can break out of your constant hum of 
gift planning marketing with an immediate 

call to action by using deadlines and 
triggers.

3535

What to say
- Use deadlines and triggers

• When a leader needs to make a campaign gift 
• When an alumnus/a needs to make a reunion gift
• When tax laws or other regulations change or will 

expire, making expedient action financially 
worthwhile (change in CGA rates, charitable lead 
trusts, IRA charitable rollover)

• When you receive permission to issue gift 
annuities in a particular state

3636

What to say
- Use deadlines and triggers
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What is each format best for?

� Postcards 
– Short, timely messages, one-topic each

� Newsletter 
– Longer stories.  Themes tied together with technical and inspirational stories

� Magazine articles, ads or profiles 
– Wide audience – bequests

� Website 
– Everything (technical details, inspirational stories, video, photos)

� E-mail 
– Timely information, deadlines, and launches

� Facebook/Social Media
– Creating community, link to articles to create credibility, celebrate gifts in a 

timely fashion
3838

Rebecca Scott
Director, Gift Planning Office
Tufts University
80 George St., 3rd Floor
Medford, MA, 02155
617-627-3616
rebecca.scott@tufts.edu
www.tufts.edu/giftplanning
www.facebook.com/charlestuftssociety
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Put
to work for your 

planned giving program!

 pgbrochures.com
1.800.972.3187

�DYDLODEOH�H[FOXVLYHO\�IURP

Charitable Gift Annuity
Wills and Bequests

Year End Gifts

85



86



GiŌs of Complex Assets 
�

Presented�by:��
�

Lawrence�P.�Katzenstein�
Partner�

Thompson�Coburn,�LLP�
One�US�Bank�Plaza�
St.�Louis,�MO�63101�
P:�314Ͳ552Ͳ6187�

E:�lkatzenstein@thompsoncoburn.com�
�

Presented by The American Council on GiŌ AnnuiƟes 
1260 Winchester Parkway, SE, Suite 205, Smyrna, GA 30080Ͳ6546 

P: 770Ͳ874Ͳ3355 W: www.acgaͲweb.org  E: acga@acgaͲweb.org  

87



88



 

 

SOME OBSERVATIONS ON CHARITABLE GIFTS OF UNUSUAL ASSETS 

Lawrence P. Katzenstein 
Thompson Coburn LLP 

St. Louis, Missouri  
 

 We will review some of the issues involved in charitable contributions of complex or 

unusual assets, concentrating on a few discrete less frequently discussed areas of interest.  An 

outline of this scope cannot cover the waterfront: an entire program could be devoted to 

charitable gifts of life insurance, retirement plan assets or S corporation stock, all of which have 

been exhaustively and expertly covered in detail by others.  We will also not spend any time 

looking at some of the property gifts that rarely come up in practice, either because the dollars 

involved are small (household clothing, for example1) or because of the esoteric nature of the gift 

(such as taxidermy property2.)  Instead, we will examine some of the less often visited but 

important questions involving gifts of complex or unusual assets to charity. 

Some Things Are Not Deductible At All 

 Not all contributions of complex assets are deductible.  For example, gifts of ordinary 

income property such as inventory are, with a few discreet exceptions, deductible only to the 

extent of basis.3  If basis is zero, the contribution deduction is zero.  Similarly, gifts of services or 

the use of property are not deductible at all.  This may seem odd since if I contribute services I 

have forgone the income I would have earned from more productive engagement.  However a bit 

of analysis demonstrates that this makes perfect sense.  Take the case where I own real estate 

                                                 
1 Code section 170(f)(16) 

2 Code section 170(f)(15) 

3 Internal Revenue Code section 170(e) 
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which rents for $100,000 per year which I decide to rent on a rent-free basis to a charitable 

organization.  

 Case #1: 

 The charity gives me the check for $100,000 rent and because I am such a generous 

person I return the check to the charity.  I would have had $100,000 of income when the check 

was given to me and I would have a $100,000 offsetting deduction when I give the check back to 

the charity.  The result is a wash. 

 Case #2: 

 I  don’t  charge   the  charity  at  all.     This  case should not be different from case #1.  Zero 

income and no deduction is equivalent to the Case 1 wash.   

 The basic rule we can deduce from this discussion is that with the notable exception of 

gifts of long-term capital gain property, a person cannot deduct the value of unrealized income 

which the donor has not had to take into income in the first place.  That is why gifts to non-

grantor charitable lead trusts are not deductible and why the price paid for a contribution to a 

charitable lead trust when I want the deduction is taxation on the trust income during its term 

even though I do not receive the income.  The one huge exception to the general rule is that gifts 

of appreciated property which would produce long term capital gain if sold are deductible to the 

extent of full fair market value without having to pick up the gain in income.  In a pure tax sense 

this is an aberration but a good one for charity.  Similarly, an interest free loan to a charity is not 

a deduction-producing gift.  I  haven’t  had  to  pick  up  the  income  so I  shouldn’t  get  a  deduction.4   

                                                 
4  This issue is somewhat complicated by the imputed interest rules of Internal Revenue Code section 7872 which 
impute interest on interest-free loans to charities which exceed a safe harbor of $250,000. 
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The effect of the section 7872 imputed interest rules on interest-free loans to charity is discussed 

later in this paper.    

Some Unusual Gifts Raise Questions of When the Gift Is Deductible –  

A Question Raised Because of the Nature of the  Unusual Asset 

 Checks, for example, are deductible when mailed – like the old mailbox rule we learned 

in law school in contracts class – so long as they clear in the ordinary course of business.5  

Pledges are simply promises to make a gift in the future and are deductible only when paid.  (See 

discussion of pledge issues below.)  Letters of credit may be deductible at the time the donor 

creates the irrevocable letter of credit in favor of a charity although this seems inconsistent with 

the  Service’s  position  in  like areas.6 

 The rules with regard to gifts of stock are so familiar as not to need much repeating here: 

most stock is held in street name these days and a gift is irrevocable when the stock is transferred 

on  the  books  electronically  if   the  instructions  are  given  to  the  donor’s  broker  rather  than  when  

the  instructions  are  given.    The  theory  is  that  the  broker  is  the  donor’s  agent  and  the  donor  could  

change his mind.  Typically, brokers will create a temporary account for the benefit of the charity 

and sell the stock immediately.  These are rarely practical issues.  With gifts of tangible property 

such as personal property, gifts are effective generally on delivery with a properly executed bill 

of sale or, in the case of real estate, upon delivery of a properly executed deed.  Recording of the 

deed is not necessary to transfer title between the parties in any state, to my knowledge. 

Appraisal Issues Applicable to All Gifts of Property Which are Not  

Marketable Securities or Cash 

                                                 
5  Regulation section 1.170-A-1(b).  

6  TAM 8420002. 
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  One issue common to all gifts which are not of cash or marketable securities is 

that not only is a qualified appraisal a requirement for a deduction but strict penalties apply for 

overvaluation of charitable gifts.  For income tax deduction purposes, no charitable deduction is 

available for gifts exceeding $5,000 which are not either cash or marketable securities unless the 

donor has in hand a qualified appraisal by the due date of the return.  Regulations under section 

1.170A-13(c)-13 detail these requirements.  Note that the rule is not that a qualified appraisal is 

required for property gifts in excess of $5,000.  Rather, the rule is that I may not deduct more 

than $5,000 without a qualified appraisal.7  If I am willing to limit my deduction of, say, artwork 

to $4,999, a qualified appraisal is not required.  Note further that the requirement of a qualified 

appraisal applies even for depreciated property so long as the amount claimed as a deduction 

exceeds $5,000.  The qualified appraisal requirement applies to donors who are individuals and 

to pass-through entities such as S corporations, etc., but does not apply to C corporations which 

are not closely held. 

 Finally, note that a qualified appraisal is required even if the property is sold immediately 

after the gift.  One would think that the best evidence of fair market value is what the charitable 

donee was actually able to sell the property for, but no exception exists currently in the 

regulations for this situation.  All property not marketable securities or cash is subject to the 

qualified appraisal rules.  There is sometimes a difficult question as to whether stock is in fact 

publicly traded.  The regulations go into detail about what is considered an established securities 

market.  For example, stock traded in regional or over the counter markets qualifies for the no- 

appraisal exception if market quotations are readily available as are shares in mutual funds where 

redemption prices are shown in a newspaper of general circulation.  At some point, these 
                                                 
7  In the case of stock which is not publicly traded, the threshold is $10,000 for appraisal requirements.   
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regulations may need to be revised as fewer and fewer newspapers give quotations in this day of 

ready availability via the Internet.  The appraisal rules applies to property of similar types.  If, for 

example, I give an antique dinnerware set to a charity, an appraisal is required if the set as a 

whole exceeds $5,000 even if each individual item has a value less than that – again, assuming I 

want to deduct more than $5000. 

Qualified Appraisals of Unusual Assets 

 Because of the regulation restrictions on who can be a qualified appraiser, in some cases 

it is difficult to know whether a qualified appraisal can even be obtained and who a qualified 

appraiser would be.  For example, take the gift of a life insurance policy to charity.  This is not 

cash or marketable securities so presumably a qualified appraisal is necessary.  However, a party 

to the transaction in which the donor acquired the property being appraised cannot be a qualified 

appraiser, which eliminates the insurance company issuing the policy.  Further, “qualified 

appraiser” is defined in the regulations as someone who holds himself out to the public as being 

an appraiser in that specific kind of property.  Who holds himself out to be an appraiser of life 

insurance policies?  Another case in which it seems silly to require a qualified appraisal, but 

which may be desirable given the uncertainty, is the situation in which a beneficiary of a 

charitable remainder trust contributes his or her remaining life income interest to the charity.  If 

the trust is funded with cash or marketable securities, a quick look at the IRS valuation tables 

will tell us exactly how much of the gift is deductible.  But a gift of an income interest in a 

charitable remainder trust is not a gift of cash or marketable securities per se, so is a qualified 

appraisal required?  Who holds himself out to the public as being in the business of appraising 

these interests besides actuaries? It may be that no qualified appraisal at all is required in this 

situation but the Internal Revenue Service has never told us.  If I create a charitable remainder 
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trust with cash I am not contributing cash to the charitable remainder beneficiary but a remainder 

interest in a trust funded with cash. In that situation no one thinks we need a qualified appraisal 

of the remainder interest. Why should a gift of an income interest in a trust then require a 

qualified appraisal? But cautious practitioners are obtaining them until we know the answer. 

Other Specific Qualified Appraisal Issues 

 According to the proposed regulations under section 170 defining a qualified appraiser, a 

qualified  appraiser  must  have  certain  “verifiable  education  and  experience  in  valuing the relevant 

type  of  property  for  which  the  appraisal  is  performed.”    Education  and  experience  is  defined  as  

either successful completion of professional college level course work in valuing the relevant 

type of property, or a recognized appraisal designation for the relevant type of property.  This 

definition certainly excludes lots of people who may be the best possible appraisers.  For 

example,   a   curator   at   a  major  museum  may   be   the  world’s   greatest   living   expert   on  Etruscan  

pottery but may not have the educational background required by the proposed regulations – 

maybe because in college the curator concentrated on non-Italian Renaissance painting.   

Similarly, years of experience may have made an expert at an auction house such as Sotheby’s  or  

Christie’s   the  world’s  greatest   living  expert  on  a  certain  painter and current prices, but without 

the educational requirements described in the proposed regulations, that person may not be a 

qualified appraiser. 

 Finally, remember that a qualified appraisal  is  not  simply  “any  old  appraisal”  but  has  to  

meet the specific requirements of the regulations, including statements that the appraiser is aware 

of the fact that the appraisal will be used for tax purposes and so forth.   The relevant language in 

the form 8283 which the appraiser must sign helps, but the magic words should also be in the 

appraisal itself. 
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Overvaluation Penalties 

 In addition to the appraisal requirements, the law also includes substantial penalties for 

misstatement of value or tax basis of contributed property on an income tax return.  The penalties 

are tiered:  a substantial valuation misstatement is defined as one where the claimed amount of a 

deduction is 200% or more of the actual value.  If the overvaluation results in a tax 

underpayment that exceeds $5,000, the underpayment is subject to a penalty of 20% of the 

resulting tax underpayment.  In the case of a gross valuation misstatement – one where the value 

or tax basis claimed is 400% or more of the actual value – the penalty is 40% of the resulting tax 

underpayment.  And, of course, since charities are required to notify the Service of any sales of 

contributed property made within three years after the gift, a difference between the deducted 

value and the actual fair market value is likely to be discovered by the Service. 

Partial Interests 

 Gifts of complex or unusual interests can also implicate the partial interest rule.  The partial 

interest rule is a trap enshrined in Internal Revenue Code section 170(a)(3) which provides that 

with certain  exceptions,  no  charitable  deduction  is  allowable  for  gifts  of  less  than  a  donor’s  entire  

interest in property.8  Similar rules apply for gift9 and estate10  tax purposes.    The partial interest 

rule can apply not only to gifts divided on a temporal basis – such as a gift of a remainder 

interest with retention of a non-qualifying life estate – but also to different kinds of interests 

given outright in certain assets.  The partial interest rule can be further complicated by the fact 

                                                 
8  The common exceptions are charitable remainder trusts, remainder interests in a personal residence or farm, 
conservation easements, and undivided interests. 

9 Internal Revenue Code section 2522(c)(2). 

10  Internal Revenue Code section 2055(e)(2).   
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that one rule may apply for income tax purposes and another for gift or estate tax purposes. For 

example, a gift of an artwork to charity with retention of the copyright is a split interest gift for 

income tax purposes – no charitable deduction is allowable – but as discussed below a work of 

art and a copyright in the work of art are separate property interests deductible for estate tax 

purposes.11  I can bequeath the physical painting to a museum and the copyright in the painting 

to a child without violating the partial interest rule even though a similar gift during lifetime 

would generate no deduction at all. 

 So while a gift of an undivided interest is permitted by section 170, many rulings, both 

private letter rulings and published rulings, illustrate the partial interest trap in other situations in 

which a donor made a charitable contribution in perpetuity of an interest in property not in trust 

but the donor still retained substantial rights.  For example, the Service has ruled that the owner 

of a working interest under an oil and gas lease was not entitled to a charitable contribution 

deduction for the contribution of an overwriting royalty interest or a net profits interest.12  The 

Service cited Rev. Rul.  81-282,13 which denied a charitable income tax deduction for a 

contribution of stock in a corporation to a charitable organization where the donor retained the 

voting rights.  Similarly, in Rev. Rul.  76-331,14 the Service denied a charitable contribution 

where a donor transferred land to a charitable organization but retained mineral rights, including 

                                                 
11 Code section 2055(e)(4).  That section requires that the property be used by the organization in a manner related 
to its exempt purpose or function-- the same rule of course that applies to gifts of appreciated tangible property to 
charity during lifetime where the donor wants to deduct the full fair market value rather than just the basis. 

12 Rev. Rul. 88-37, 1988-1 CB 97.  As someone who is not an oil and gas lawyer I won't pretend to know what an 
overwriting royalty interest or a net profits interest is! 

13 1981-2 CB 78 

14 1976-2 CB 52 
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the sole right to exploit any minerals obtained from the property.15  How do I decide what 

retained rights are insubstantial?  The test seems to be whether they would affect fair market 

value – see for example the hunting dog training ruling noted below. 

Gifts of Art—In General 

 Planning charitable gifts of tangible personal property presents difficult and unique 

problems.  Not only is  tangible personal property often difficult to value, but collectibles are not 

income producing, which makes their use in split interest gifts more difficult. 

 The rules on income tax deductions for tangible personal property are themselves 

complex.   Code section 170(e) limits the deduction for tangible personal property gifts to basis 

unless the  use  by  the  donee  is  related  to  the  charity’s  exempt  purpose.    Art  to  the  museum  is  the  

classic example (assuming the art is of museum quality and the museum does not intend simply 

to sell it).  The Service has interpreted this provision liberally, allowing a deduction, for 

example, for a gift of art to a nursing home for use in public areas.16 Obviously   if   the  donor’s  

basis is high (because, for example, of a new basis at death) limitation to basis may not matter. If 

basis is low, a bequest to the surviving spouse who can then make the gift may be the solution in 

some cases.  Code section 170(e) also reduces the charitable contribution deduction by the 

amount of gain which, if the property were sold, would not be long-term capital gain.  Section 

1221 excludes from the definition of capital asset a copyright, literary, musical or artistic 

composition created by the taxpayer or held by a taxpayer whose basis derives from the creator 

                                                 
15 On the other hand, Rev. Rul. 75-66, 1975-1 CB 85 held  that  a  gift  of  land  was  deductible  despite  the  donor’s  
reservation of the right to train his hunting dogs on the property, a use reservation viewed by the Service as 
insubstantial. 

16 PLR 8247062 
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of the property.  So a painter may not deduct the fair market value of a painting given to charity 

even if the use is related.  The same rule would apply to a gift by a donee of the creator. 

 Remember that all of these special rules--related use and limitation to basis for non-

capital assets--apply for income tax purposes only. There are no such limitations in section 2055 

for estate tax purposes. 

 Watch this trap in gifts of copyrighted property, especially works of art.  Most art work 

created in the last 70 years is protected by copyright.  If the donor owns both the art work and the 

copyright and conveys the painting to charity without also conveying the copyright, the gift is a 

split-interest gift and no deduction is allowable.  If the owner of the art work owns only the art 

work and does not own the copyright, he may safely contribute the property to charity because 

the donor will have given all of his interest in the property, just as a person owning only a life 

estate or remainder may contribute the entire interest without violating the split interest rule.  The 

reason it is so easy to fall into this trap is that under the 1977 Copyright Act, a conveyance of an 

art work does not carry with it the copyright unless it is specifically conveyed.  For works 

created before the 1977 copyright revision, the presumption was just the opposite.  A purchase of 

the art work automatically carried with it the copyright unless it was specifically reserved.  In 

cases where the donor owns the copyright—either because it was a pre-1977 work and the 

conveyance was silent as to copyright or because the donor specifically purchased the copyright 

with the art work—a lifetime gift of the art work by itself without the copyright will be a split-

interest gift and will not qualify for an income tax deduction.  Interestingly, for estate tax 

purposes, the rule is different.  Section 2055(e)(4) provides that works of art and their copyrights 

are treated as separate properties for estate tax purposes.  Query as to the effect on the valuation 

of art work bequeathed to charity without the copyright where, for example, the artist’s  estate has 
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retained copyrights.  In many cases a donor may not even know if he owns the copyright. In that 

case the donor can simply sign a copyright assignment which does not acknowledge ownership 

of the copyright but simply conveys any interest which the donor might own.  

Fractional Interest Gifts of Art 

 What many donors of art would really like to do is keep a life estate and donate a 

remainder interest to charity, as donors are permitted to do with a personal residence.  Since 

1969, of course, this cannot be done because the retention of a life estate in art does not fit into 

one of the required forms:  an annuity trust, unitrust, undivided interest etc. Until enactment of 

the Pension Protection Act of 2006, this rather simple case could sometimes be handled in part 

by gifts of undivided interests in art.  This was ideal for the donor who spent a portion of the year 

at another residence. 

Example:  Donor spends four months each year at a Florida residence and resides 

for the remainder of the year in a cold northern city.  Donor could  give to 

Museum a one-third undivided interest in the painting and retain an undivided 

two-thirds interest.  Museum will have the right to possess the painting for one-

third of the year and the donor will have the right to possess the painting two-

thirds of the year. 

 In fact, in the Winokur case17 the United States Tax Court ruled that the deduction would 

be permitted even if the museum did not in fact exercise its right so long as it had the legal right 

to do so.  The risk the donor ran, however, if the museum did not exercise its right was that the 

Service would argue that there was an understanding that the museum would not exercise its 

right  during  donor’s   lifetime.  A deduction was permitted for an undivided interest despite the 
                                                 
17 Winokur, 90 T.C. 733 (1988), Acq. 1989-1 CB 1 
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prohibition of Section 170(f)(3), which denies a deduction in the case of a contribution not in 

trust   of   an   interest   in   property  which   consists   of   less   than   the   taxpayer’s   entire   interest   in   the  

property.  The deduction was permitted because the taxpayer was contributing an undivided 

interest  in  all  of  the  taxpayer’s  interest.  In other words, a vertical division was permitted but a 

horizontal division was not.  And in a private letter ruling18 the Service ruled that artworks 

bequeathed subject to restrictions on display would be fully deductible for estate  tax purposes.  

The will did not prohibit sale, but if it had,  it could very well have been includable in the gross 

estate at a higher value than the allowed charitable deduction.19  The ruling is interesting in part 

because the Service was willing to rule on what is essentially a valuation question.    

 A deduction has always been permitted—and is still permitted under the 2006 law 

changes—for an undivided interest in tangible personal property despite the prohibition of Code 

section 170(f)(3), which denies a deduction in the case of a contribution not in trust of an interest 

in   property   which   consists   of   less   than   the   taxpayer’s   entire   interest   in   the   property.      The  

deduction is permitted by Code section 170(f)(3)(B)(ii) because the taxpayer is contributing an 

undivided interest   in   all   of   the   taxpayer’s   interests.  In other words, a vertical division is 

permitted but a horizontal division is not.  And under the 2006 law, gifts of a fractional interest 

in tangible personal property are still deductible at fair market value if the property will be used 

by the charity in a way that is related to its exempt purpose.  However, unlike pre-2006 tax act 

law, if a donor makes an initial fractional contribution and then fails to contribute all of the 

donor’s   remaining   interest   to   the same donee before the earlier of ten years from the initial 

fractional  contribution  or  the  donor’s  death,  then  the  donee’s  income  tax  and  gift  tax  deductions  
                                                 
18 PLR 200202032 

19 See for example Ahmanson Foundation, 674 F.2d 761 (CA-9, 1981) 
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for all previous contributions of interest in the item are recaptured with interest.  (A special rule 

applies if the donee of the initial contribution is no longer in existence.)  Furthermore, the 2006 

law overruled the Winokur decision noted above by providing that if the donee of a fractional 

interest   in   tangible   personal   property   fails   to   take   “substantial   physical   possession”   of   the  

property during this period or fails to use the property for an exempt use, then the income and 

gift tax deductions for all previous contributions of interest in the item are recaptured plus 

interest.  The Joint Committee report notes that inclusion of a painting in an art exhibit sponsored 

by the donee museum would generally be considered as satisfying the related use requirement.  

Adding further teeth to this provision is an additional tax equal to ten percent of the amount 

recaptured if there is a recapture of the deduction as above described.  The Joint Committee 

report notes that the Secretary is authorized to provide regulatory guidance where more than one 

individual owns undivided interests in tangible personal property.  What does that mean in the 

case of gift tax to recapture the deduction?  If the statute has run on the gift year, does that mean 

that in the recapture year I am deemed to have made a taxable gift?   

 A contribution which occurred before the effective date of enactment is not treated as an 

initial fractional contribution for purposes of this provision.  However, the first fractional 

contribution by the taxpayer after the date of enactment is considered the initial fractional 

contribution even if there has been a prior fractional interest contribution.  This provision affects 

donors who have made an initial fractional contribution and intend to make continuing fractional 

contributions with the final contribution occurring, perhaps, not until death.  Unless all further 

contributions of fractional interests are completed within a ten year period the recapture 

provisions will apply. 
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 The estate and gift tax trap in the original act was fixed by the technical corrections 

signed by President Bush in January, 2008.  Under the Pension Protection Act as originally 

enacted, in determining the deductible amount of an additional contribution of a fractional 

interest, the fair market value of the item for income, gift and estate tax purposes was a fraction 

of the lesser of (1) the value used for purposes of determining the charitable contribution of the 

initial fractional contribution; or (2) the fair market value of the item at the time of the 

subsequent contribution.   That meant that if the property appreciated after the first fractional 

gift, the donor would have had to pay gift or estate tax on the appreciation.  Fortunately, that 

problem was   fixed.     The  donor’s   income   tax  deduction  will   still  be  based  on   a fraction of the 

original value, but at least the generous   donor   won’t   get   socked   with   estate   or   gift   tax   on   a  

subsequent   gift.         If   this  hadn’t  been   fixed,   it  would  have  meant   the   end  of   fractional   gifts   of  

interests in art which would have been very detrimental to museums.  A visit to any major 

museum will show gifts of fractional interests on the donor recognition plaques. 

 A related provision of the 2006 Act also dealt with gifts of tangible personal property.  

As noted above, the tax law has for many years provided that contributions of appreciated 

tangible personal property to charity are deductible only to the extent of cost basis unless the 

property   will   be   used   in   connection   with   the   donee   charity’s   exempt   purpose.      The   classic  

example is the gift of a painting to a museum.  But what happens if after the gift the museum in 

fact sells the painting or ceases to use it for an exempt use?  Under prior law, this was dealt with 

only by random audit.  A charity selling donated property within two years after the date of the 

gift has long been required to report the sale on a form 8282, but the form 8282 was mostly 

designed to substantiate values rather than to deal with charitable uses of tangible personal 

property.  Under the 2006 changes, if the charity disposes of the tangible personal property 
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within three years of the contribution, the donor is subject to a reduced contribution deduction.  

If the disposition occurs in the tax year of the donor in which the contribution is made, the 

deduction will generally be basis rather than fair market value.  If the disposition occurs in a later 

year, the donor must include as ordinary income for the taxable year in which the disposition 

occurs  the  excess  deduction  claimed  over  the  donor’s  basis.     The  adjustment  can  be  avoided  if  

the charitable donee certifies under penalties of perjury to the IRS that the use of the property 

was   related   to   the   purpose   or   function   constituting   the   basis   for   the   donee’s   exemption   and  

describing the use and how the use furthered the purpose, or must state that the intended use 

became impossible or infeasible to implement.  The reporting requirements have been modified 

so that any disposition within three years after receipt (rather than two years) must be reported on 

a form 8282.  In addition, the donee must provide a description of the donee’s   use   of   the  

property,   a   statement   of   whether   the   property’s   use   was   related   to   the   purpose   or   function  

constituting  the  basis  for   the  donee’s  exemption  and  in  some  cases  a  certification  of   the  use  as  

noted above.  This provision applies to contributions for which more than a $5000 charitable 

deduction is claimed..   

Use of Tangible Personal Property in Charitable Remainder Trusts 

 The statement is often made that no charitable deduction is allowed for a contribution of 

tangible personal property to a charitable remainder trust.  Is that statement really correct?  There 

are two possible problems with using tangible personal property to fund charitable remainder 

trusts, section 170(a)(3) and section 170(e). 

 Section 170(a)(3) provides that payment of a charitable contribution which consists of a 

future interest in tangible personal property shall be treated as made only when all intervening 

interests in, and rights to actual possession or enjoyment of, the property have expired or are held 
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by persons other than the taxpayer or a related party.  Note that this section was added to the 

Code in 1964, and therefore preceded the present split interest trust rules of the 1969 Tax Reform 

Act by five years.  (There is some speculation that failure to repeal it in 1969 was inadvertent.)  

But section 170(a)(3) is a timing provision.  It does not say that no contribution is permitted for a 

gift of a future interest in tangible personal property.  It says that no contribution deduction is 

permitted until the intervening noncharitable interests have expired or are held by persons other 

than the taxpayer or a related person.  It would appear, therefore, that if tangible personal 

property is contributed to a charitable remainder trust, the deduction should be permitted not 

when the trust is funded but when the property is sold by the trust.  The Internal Revenue Service 

has acknowledged that this interpretation of the is statute is correct.  In a 1994 private letter 

ruling20 the taxpayer proposed funding a charitable remainder unitrust with tangible personal 

property – in this case a musical instrument.  The Service ruled that the deduction would be 

allowable in the year in which the property is sold and that the trust qualified as a charitable 

remainder trust.  What   is   not   clear   is   whether   the   donor’s   deduction   will   be   limited   to   basis  

because of the related use requirements of section 170(e)(1)(b)(i).21  As we have seen, Code 

section 170(e) reduces the deduction for charitable gifts of personal property to basis unless the 

use  of  the  property  by  the  donee  is  related  to  the  donee’s  exempt  charitable  purpose.    What  does  

this mean in the context of a charitable remainder trust funded with personal property?  If a 

charity sells donated property, the property will normally be considered to have an unrelated use.  

But can a technical argument be made that since in the charitable remainder trust context the 

                                                 
20 PLR 9452026 

21 In PLR 9452026 the contribution was limited to basis in any event because the remainder beneficiary was not 
required to be a public charity 
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contribution is not deemed to be made until the property is no longer owned by the trust, and 

since at that point the trust holds cash, the gift is essentially one of cash rather than tangible 

personal property and therefore the cutdown to basis is not required?   

 Even if only basis can be deducted, that may still in many cases be substantial – the 

property may have been bequeathed to the donor and received a new basis.  Given percentage 

limitations, a deduction for basis may be sufficient for some donors.  And for some generous 

donors with percentage limitation issues, sheltering the capital gain may be more significant than 

the deduction. If the deduction is important, why not mix and match: give an undivided interest 

outright to the museum (deductible at full fair market value with no capital gains realization) and 

use the rest to fund a charitable remainder trust (deduction limited to basis but no capital gain on 

sale).  The charity can buy the undivided interest from the trust.  (After all, it will get the 

remainder back some day.)  If the trust is an annuity trust, the charity can buy the art work for a 

note calling for payments of interest only in an amount sufficient to cover the annuity obligation.  

The  note  would  call  for  a  balloon  balance  due  after   the  donor’s  life  expectancy.  But does this 

meet the fractional interest requirements that in the case of a fractional gift of art, the donor 

contribute the remaining fractional interest within 10 years.  A sale is not a contribution.  Other 

ambiguities in the statute abound. Suppose I give a one half fractional interest in my painting to 

Museum and three years later work out a bargain sale of the other half.  Because I have not 

contributed the remaining fractional interest to the recapture rules apply?  This doesn't seem to 

make a lot of sense given that there is no problem at all with a bargain sale of the entire art work 

and the abuse the Congress was after is not possible in this fact scenario.  

 Other solutions are fun to think about but cutting edge: using a partnership or corporation 

to hold art in order to avoid the tangible personal property characterization is one idea.  Is this a 

105



 

 - 18 - 5455704 

sham?  It may depend on whether the entity has other activities.  Another untried method would 

be contribution to the trust of a deep in the money option to buy the painting, which the 

charitable remainder trust would sell to the museum remainderman. Has the donor given an 

option or tangible personal property?  This seems to fly in the face of PLR 9501004. 

 In analyzing gifts of personal property to charitable remainder trusts, donors and their 

advisors often overlook another alternative which has none of the disadvantages of the charitable 

remainder trust:  a contribution of tangible personal property to a charity in exchange for a 

charitable gift annuity.  Section 170(a)(3) would not apply because the charity does not have a 

future interest but a present interest in the property.  A charitable gift annuity is treated as a 

bargain sale of cash or property in exchange for an annuity.  The unrelated use rule will not 

apply  if  the  charity’s  exempt  purpose  is  related  to  the  gift. 

Example:  Suppose that the Museum wishes to acquire a painting from Donor.  

Donor has some charitable interest but also wants to have some income from the 

gift.  Donor can contribute the property to Museum in exchange for a charitable 

gift annuity.  The American Council on Gift Annuities sets annuity rates so that 

approximately one-half of the contribution supports the annuity and the other half 

qualifies as a charitable contribution.  If there is substantial appreciation in the 

painting, the capital gain will be spread  over   the  donor’s   life   expectancy   (if   the  

donor is an annuitant) although in no event will it exceed the amount which would 

have otherwise been excluded from income under the section 72 annuity 

exclusion ratio rules.   

 This may be a better result than could be obtained with the charitable remainder trust, 

where all of the income would be taxed under the tier system at ordinary income rates, assuming 
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there is sufficient income to cover the payments.  The charity, it is true, will have to dip into 

current revenues to pay the annuity.  But museums have acquisition budgets and purchasing art 

work with a gift annuity is much cheaper than paying full fair market value. 

Gifts of Patents and Copyrights 

Patents 

 The Good Old Days.  Internal Revenue Code section 170(e) has long reduced the 

charitable deduction for gifts of appreciated property by the amount which would not be long 

term capital gain if the property were sold.  The theory is that a taxpayer should not be allowed 

to deduct ordinary income which has never been included in income.  Therefore, because the 

Code defines patents as capital assets, for many years gifts of patents to charity were deductible 

at full fair market value in the year contribution without reduction to basis.   

 2005 law changes.  Under the changes which became effective for gifts made after June 

3, 2004, patents are part of the class of contributions for which deductions are limited to the 

lower of fair market value or basis.  There are no exceptions (as there were in some prior 

versions of this legislation) for gifts of patents to universities for scientific research.  However, 

although limited to basis on the initial contribution, taxpayers may elect to receive an additional 

deduction for income actually generated for the charitable donee by the patent in years following 

the initial gift to the extent that the gift has not already been deducted.  The amount deductible 

decreases on a sliding scale so that, for example, 100% of any income earned by the charity from 

the patent in the first and second years after the gift is deductible, with reductions each year after 

that through the 12th year, at which time only 10% of the income earned on the patent by the 

charitable donee is deductible.  (Since the deduction is deferred, as a policy matter it would seem 

that the deductions should not also be subject to the percentage cutdown rules.  That amounts to 
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a double reduction.)  Only income earned by the charity during the patent life and within 10 

years after the gift is deductible.  (Because of charitable contribution carryovers, deductions may 

be taken as many as 12 years after the gift.)   

 This provision has undoubtedly discouraged some patent contributions, but it may 

actually encourage some contributions of new patents.  A newly obtained patent may not be 

worth much if it has not yet started generating royalties.  Under prior law, some patent owners 

who expected large future royalties may have delayed their patent gifts in the hope that in future 

years the deduction for the patent would be much larger.  Gifts of mature, profitable patents may 

not be too adversely affected either.  The value of a patent is essentially the value of a discounted 

stream of royalty payments and the taxpayer will be able to deduct those future royalty earnings 

although the deduction will be deferred until the charity actually receives them.  

 Let’s  look  at  a  concrete  example  of  how  this  works.     Let’s  say  that   I  give  a  patent   to  a  

university, and the lower of basis or fair market value of the patent as determined by qualified 

appraisal  at  the  time  of  the  gift  is  $50,000.    Let’s  say  also  that  in  the  first  year  following  the  gift  

the patent earns $80,000 in royalties.  I have already deducted $50,000, so my $80,000 deduction 

is reduced to $30,000, 100% of which I am allowed to deduct because it is a year one 

calculation. 

 If a taxpayer elects to deduct income earned by a patent in future years, the donor is 

required to notify the charity of the election, and the charity is required to report to the Internal 

Revenue Service the amount of income earned by it on the patent for the taxable year in 

question.  Notice 2005-41, issued May 4, 2005, details how notice can be given.  The law also 

gives the Treasury the authority to issue regulations detailing calculation of donee net patent 
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income   in   cases  where   the  donee  doesn’t   license   the  property  but  uses   it   to   further   an   exempt  

purpose of the charity. 

Copyrights 

 Prior law.  Because copyrights, literary, musical or artistic compositions, letters and 

memoranda held by a taxpayer whose personal efforts created the property are ordinary income 

property, contributions of such property to charity have always been deductible only to the extent 

of the lower of fair market value or basis.  The same rule applies to contributions by persons 

whose basis derives from the donor, such as by gift.  So if a modern-day Herman Melville gives 

the priceless manuscript of the Great American Novel to a research university library he can 

deduct only the cost of the paper and ink.  The same would be true if Mr. Melville contributed 

his copyright in the Great American Novel to charity.  However donors of copyrights which are 

treated as capital gain property, such as those acquired by purchase or inheritance, can deduct the 

full fair market value without reduction to basis.     

 Current law.  Contributions of copyrights by the creator are still limited to lower of fair 

market value or basis, as under prior law.  But under the 2004 law changes, the charitable 

deduction for donors in whose hands copyrights are capital assets, such as persons who received 

the copyright by inheritance or purchase, is treated like the donor of a patent as described above.  

As with patent gifts, an additional deduction is allowed for income earned by the charity from 

the copyright after the gift.  If, therefore, I were Herman Melville's son and I inherited my 

father’s   copyright   in   the   Great   American   Novel,   I   could   contribute   the copyright to charity, 

deduct my basis (possibly a  substantial date of death value) plus elect to deduct the royalties 

received by the charity over the following ten years, to the extent they exceeded the value of the 
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original copyright gift, subject to the cutdown percentages after year two.  The usual qualified 

appraisal rules apply to all of these gifts.   

 Nothing in the 2004 law changed the rules the IRS applied in Rev. Rul.  2003-28 dealing 

with the deductibility of gifts of patents subject to various restrictions on donee use.  In the first 

situation, the patent was licensed to charity, but the donor retained ownership.  The IRS ruled 

that no charitable deduction was allowable under the partial interest rules of section 170(f)(3).  In 

the second situation, the donor actually gave the charitable donee the patent, but subject to a 

reversion back to the donor if the donee (a university) did not continue to employ a particular 

faculty member for a 15-year term.  Because the contingency was not so remote as to be 

negligible, the Service held again that no deduction was allowable.  In the third situation, the 

donor gave a patent to a university, but made the gift subject to a requirement that the university 

could not sell or license the patent for a 3-year period.  In that situation, the Service held that the 

donor could deduct the gift, but noted that the restrictions might affect the value of the gift. 

Property Subject to Debt 

 What happens if I contribute property to charity which secures a debt I have incurred?  

Not surprisingly, the charitable contribution deduction for encumbered property must be reduced 

to the extent of the debt. Also not surprisingly, the donor realizes income to the extent of the 

debt. In essence, the transaction is treated like a bargain sale. Perhaps more surprising, however, 

is the fact that the donor realizes gain to the extent of the debt even if the debt is nonrecourse.22  

And if the debt exceeds the value the property, the charity might even realize debt-financed 

income. So it sometimes pays charities to look a gift horse in the mouth.  Another issue: because 

a gift of property subject to a mortgage is treated as a bargain sale to the charity, does a gift of 
                                                 
22 See Tufts, 461 U.S. 300 (1983)  
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encumbered property to a charitable remainder trust violate the self-dealing rules which of 

course prohibit transactions between a disqualified person and a charitable remainder trust? 

Probably not, given the exception in the self-dealing rules for initial transfers.   However if the 

donor is personally liable and the trust actually makes the mortgage payments, the trust will lose 

its qualified status because it will be a grantor trust.23  So how to deal with the problem if the 

donor wants to contribute, for example, a piece of encumbered real estate to a charitable 

remainder trust? Let's suppose that the property is worth $1,000,000 and the debt is $200,000.  If 

the lender is willing, perhaps the property can be severed into two pieces, a 20% piece which 

remains subject to the debt and an 80% piece which is contributed unencumbered to the CRT?  

Or perhaps the donor can substitute a personal guarantee or other collateral.  

Charitable Pledges 

 Charitable pledges create their own issues.  A pledge itself is not deductible because the 

donor has not parted with any funds.  Complications arise because under state law in many 

states, and under the common law of many states, charitable pledges are enforceable even though 

a promise to make a gift to an individual would not be because of lack of consideration.  

Interestingly enough, however, even though a charitable pledge may be legally binding under 

state law, a transfer of appreciated property in satisfaction of the charitable pledge is not a 

realization event resulting in gain.  This was the holding in Rev. Rul. 55-410, 1955-1 CB 297.  

The theory of the published ruling was that since no deduction was available until the pledge was 

satisfied, it would be incongruous to have realization of debt when the pledge is paid.  Whether 

or not this makes any sense, the rule is helpful because it encourages charitable pledges.  The 

problems arise because of inconsistencies in the way the Internal Revenue Service treats 
                                                 
23 PLR 9015049 
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charitable pledges.  For example, although a charitable pledge has no immediate income tax 

consequences and although payment of a charitable pledge with appreciated property is not a 

realization event, satisfaction of a donor's charitable pledge by the  donor’s  private foundation is 

an act of self-dealing.24   Similarly, donor advised funds will typically not   satisfy   a   donor’s  

charitable pledge if the fund is aware of the pledge obligation.  Treating satisfaction of a 

charitable pledge as a self-dealing transaction makes little sense and the problems arise typically 

from lack of information:  a donor innocently enough makes a charitable pledge and then decides 

later to pay the pledge from his private foundation.  Few donors not schooled in these arcane 

rules would consider that an abusive transaction.  In some cases perhaps the problem can be 

avoided by a joint pledge which can be satisfied by either or both the donor and the private 

foundation. Does this avoid the problem? Will the charity be happy if instead the donor signs a 

nonbinding statement of charitable intent?   

 What   happens   if   the   donor’s   binding   charitable pledge is satisfied by a qualified IRA 

rollover distribution?  In August, 2010 the Internal Revenue Service in an information letter to 

Harvey Dale, director  of  New  York  University’s  National  Center  on  Philanthropy  and  the  Law,  

analyzed whether satisfaction  of  a  donor’s  charitable  pledge  from  an  IRA  rollover  contribution  

would cause realization of income by the donor and an offsetting charitable deduction.  

Consistent with revenue ruling, the Service advised that the distribution in satisfaction of the 

charitable pledge would not trigger realization of income. 

 One final interesting aspect of charitable pledges: the Internal Revenue Service views a 

legally binding charitable pledge as a debt deductible on the  donor’s  estate tax return as a debt 

rather than as a charitable deduction. This difference in treatment will rarely make a difference, 
                                                 
24 PLR 8534001 
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but  deductibility as a debt may make qualification under section 303 or 6166 easier.  Remember 

that qualification under those sections is determined by looking at the percentage which the 

closely held entity represents of the entire estate after debts but before the charitable deduction. 

A  debt   is   “above   the   line”   in   the  sense   that   it   comes  before  what  we  used   to  call   the  adjusted  

gross estate.  A client who is concerned about meeting the percentage requirements for 

qualification under those sections and who also has charitable bequests in a will may be able to 

increase the percentage by making a binding charitable pledge.   

 How can a charity make certain that a charitable pledge will be binding and, therefore, 

enforceable by means of a claim filed in the donor's estate?  This will depend on state law, but 

enforceability can be buttressed by building in consideration.  Statements such as "Donor is 

aware  that  Charity  will  rely  on  Donor’s  pledge  in  securing  the pledges of others and in budgetary 

planning."  There are lots of examples one could think of for more specific fact situations. 

Loans to Charities 

 Interesting question:  suppose my favorite charity is in financial straits.  Being the 

generous fellow I am, I lend money to the charity on a no-interest loan.  Does the loan have tax 

consequences?  One would think not – I have simply made a no interest loan to a charity and 

some day when the charity is sufficiently financially secure, it will repay me.  I wouldn't expect a 

charitable deduction, of course, because I'm not taxed on the income in the first place – see the 

discussion of gifts of services, rent-free use of property etc. above.  However, there are other 

problems. Section 7872 does not include an exception to the imputed interest rules for no-interest 

loans to charity.  The temporary regulations under section 7872, which have been temporary for 

many years, provide an exception for gift loans to a charitable organization, but only if at no time 

during the taxable year will the aggregate outstanding amount of loans by the lender to that 
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organization exceed $250,000.25  Why should the IRS care?  The reason is that if I could make 

an unlimited loan to a charity I would effectively have gotten around the percentage limitation 

rules.  If I had not made the loan and kept the $1,000,000 and simply given the earnings to 

charity every year, I would have receipt of income followed by an offsetting deduction, but 

subject to percentage limitations.  An interest-free loan to charity without some kind of 

restriction such as the imputed interest rules would allow an end run around the percentage 

limitation rules.  What about a no-interest loan to a private foundation?  Do the self-dealing rules 

apply there?  Code section 4941 provides that the lending of money by a disqualified person to a 

private foundation is not an act of self-dealing if the loan is without interest or other charge 

(determined without regard to section 7872) and if the proceeds of the loan are used exclusively 

for charitable purposes.  But an exception from the self-dealing rules is not an exception from the 

imputed interest rules.    

Gifts of Remaining Non-Charitable Annuity and Unitrust Interests 

 Suppose that many years ago I established a charitable remainder trust and now, finding 

myself more financially secure, I decide to contribute my remaining life estate to the charitable 

remainder beneficiary. What are the tax implications and would they different if instead of 

giving a life estate in a charitable remainder trust I give the issuing charity my remaining annuity 

interest in a charitable gift annuity?  First, of course, we must look at the trust to determine 

whether it permits assignment of the income interest.  A typical spendthrift clause, if included in 

the trust, may prohibit such assignments. So when drafting a spendthrift clause which will be 

included in a charitable remainder trust, it is important to except transfers to the charitable 

                                                 
25 This is much more generous than the provision in the proposed regulations, which exempts loans to a charitable 
organization only if at no time during the taxable year will the aggregate outstanding amount of loans by the lender 
to all charitable organizations exceed $10,000.. 
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remainder beneficiary.  If the document includes a spendthrift provision which does not except 

transfers to the charitable remainder beneficiary, it may be possible to obtain a court order to 

permit the assignment. 

 What about the tax deduction?  We start of course with Code section 170(e) which 

reduces the charitable deduction of appreciated property by the amount which, if the property 

were sold, would be not be long-term capital gain .26  However, perhaps surprisingly, an income 

interest in a trust is a capital asset. This was the holding in the McAllister27 case.  The holding 

may seem surprising in that the sold asset is simply income which has been discounted to take 

into account time value of money.  But as noted in the footnote below this has been the rule for a 

long time.  If the interest is an annuity, a low interest rate at the time of the contribution of the 

life estate greatly increases the value of the annuity and, therefore, the amount of the charitable 

deduction. In fact, if the interest rate was high when the annuity trust was created and the interest 

rate is low when the life estate is contributed, more than 100% of the initial value of the trust 

may be deductible. Of course it works the other way too if the initial interest rate was low at the 

time of the original contribution and high at the time of the subsequent contribution.28    

 Another question: do I need a qualified appraisal for my contribution? On the one hand, a 

contribution of a life estate in a charitable remainder trust is not a gift of cash or marketable 

securities but, at best, an interest in a trust holding cash or marketable charities.  On the other 
                                                 
26 In addition, pursuant to Code section 1001(e) the basis of the income interest is zero. 

27 McAllister v. Commissioner of Internal Revenue, 157 F.2d 235 (2d Cir. 1946),  rev’g.  5 TC 714, cert. Denied, 330 
U.S. 826 (1947), acquiescence announced by the Service in Rev. Rul. 72-243, 1972-1 CB 233 

 

 

28 Note, however, that unitrusts are essentially unaffected by interest rates  
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hand, if I create a charitable remainder trust I am contributing not cash or marketable securities 

but a remainder interest in a trust holding, perhaps, cash or marketable securities. Surely in that 

case no one expects that I need a qualified appraisal so why should it be different if I am giving a 

life estate in a trust rather than a remainder interest in a trust?  In both cases, valuation amounts 

(usually) to no more than consulting the IRS actuarial volumes for planned giving software.  But 

because the answer is not certain, many practitioners are obtaining qualified appraisals for such 

gifts.   

 What happens if I give a charitable gift annuity?  Remember – charitable gift annuities 

are taxed under the section 72 rules that apply to commercial annuities. An individual 

transferring an annuity contract for less than full and adequate consideration is treated as having 

received an "amount not received as an annuity" which is ordinary income. Therefore it appears 

that section 170(e)  reduces  the  deduction  to  the  donor’s  unrecovered  basis  in  the  contract. 
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Provide the non-profit community with financial 

services geared to and specific to their needs. 

We understand that our non-profit partners require 

unique solutions to their particular challenges and 

needs. Our mission is to provide tailored strategies 

that maximize your donor’s satisfaction and their 

gift.  We pride ourselves on not being just another 

financial institution expecting you to adapt to our 

products and services. We believe that the 

non-profit industry has different demands and 

requires different answers.

W H AT  W E  O F F E R
Endowment Asset Management

Planned Giving Analysis

Investment Policy and Procedures

Gifting Policies

Specialized CGA Program

Assistance with Tangible Person Property Gifting

Guaranteed Income Scholarship Programs

Retirement Plans for 501-(c)3

Trust Administration

Administration of Gifts and Donations

Real Estate/Mortgage Advice

Estate Planning Assistance

*Delta Trust Investments, Inc., Member FINRA and SIPC, utilizes independent research resources, including but limited to: The Bank 
Credit Analyst, Northern Trust, Standard and Poors, Sanford Bernstein, CS First Boston, Value Line, Wells Fargo Securities, Dorsey 
Wright and a comprehensive internally generated recommended list from a combination of these resources.

Not FDIC insured. May lose value. Not a Deposit of or Guaranteed by a Bank or any Bank Affiliate.

TA R G E T E D  S O LU T I O N S  F O R  N O N - P R O F I TS 

“OUR UNDERSTANDING OF NONPROFITS ALLOWS US TO DELIVER CREATIVE       

  SOLUTIONS TO SUPPORT THEIR UNIQUE FINANCIAL NEEDS.”

               - BEN ROBINSON
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State Regulations Panel 
 
 

I.  Introduction to the Session 
 
The goal of this session is to provide charities with a better understanding of how to comply with 
state requirements for issuance of gift annuities by providing an opportunity to hear directly from 
state regulators.   
 
The panelists are: 
 

x Bené Kyles, Securities Analyst, Alabama Securities Commission 

x Carol Harmon, Senior Staff Counsel, California Department of Insurance 

x Steven Drutz, Senior Financial Analyst, Washington State Office of Insurance 
Commissioner   

 
The panel will be moderated by Edie Matulka, Senior Consultant, PG Calc Incorporated. 

 
II.   Panel Discussion 
 
The panelists will address the registration process, annual filings, and ongoing requirements as 
they pertain to their state.  The focus of the discussion will be on such questions as what the state 
reviewers are looking for with respect to a charity’s filing, the purpose behind requesting certain 
information, and what issues prompt the most concern with the regulators.  Requirements that 
relate to all three states, as well as those that are unique to a particular state will be part of the 
discussion.  While the panelists’ comments will reflect their own state requirements, they are 
likely to be informative and relevant for other states as well.  In addition, as appropriate the 
moderator may indicate when requirements of the represented states are similar to or different 
from those of other states. 
 
  
III. Audience Questions 
 
Rather than having a set Q & A portion of the presentation, questions from the audience may be 
posed throughout the session by filling out a Panel Question Form available at your seat and 
passing it to the end of the aisle.  Questions will be collected and given to the moderator, and 
will be posed to the panel at appropriate times during the discussion and/or as time permits at the 
end.     
  
 
IV. Further Information  
 
If you have further questions about gift annuity regulation, the ACGA web site contains detailed 
information on the regulatory requirements of each state.  Please consult the gift annuity state 
regulation pages at www.acga-web.org.   
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INTRODUCTION

One of the primary activities of the American Council on Gift Annuities (“ACGA”) is crafting 
and publishing a table of suggested maximum charitable gift annuity rates for use by charities 
and their donors.  The Council has published suggested annuity rates as a public service since 
1927.  Its suggested rates have long been recognized by charities, donors, state insurance 
departments and the Internal Revenue Service as being actuarially sound and responsive to the 
best interests of all parties involved. 

While the suggested rates are voluntary, 97.3% of the charities responding to the 2009 Gift 
Annuity Survey reported that they always or usually follow the suggested payment rates.  By 
following the suggested ACGA gift annuity rates, charities are relieved of the expense of hiring 
an actuary and developing their own rate schedules.  Most importantly, when charities follow a 
common standard and don’t compete with one another on rates, donors are encouraged to make 
decisions based on the mission of the charities they want to support. 

The Rate Review Process  

The ACGA Gift Annuity Rates Committee (“Rates Committee”) collects and analyzes 
information related to the suggested rate tables and the assumptions underlying the rates.
ACGA retains an actuarial firm to advise and consult on mortality data and other matters related 
to rate recommendations.

At least annually, the Rates Committee submits a recommendation to the ACGA Board of 
Directors on whether or not to change the suggested rates.  The Board traditionally reviews and 
acts on the recommendation at its spring meeting.  Any changes in the rates have generally 
become effective on July 1.  However, changes in suggested rates may be made at any time if 
economic conditions warrant – as they do in the current economic environment. 

Rate reviews normally include the following steps: 

1. A general re-assessment of the assumptions underlying the rates in light of the best 
available data regarding the experience of charities issuing gift annuities, current interest 
rates and investment experience, mortality of annuitants, and expenses incurred in 
administering a gift annuity program. 

2. Occasional consultation with selected financial professionals regarding expected 
investment returns and expenses for investment management and administration. 

3. A review of the current relationship between suggested gift annuity rates and rates for 
pure-life annuities offered by insurance companies, and how the current relationship 
between these rates compares to historical relationships between suggested gift annuity 
and commercial annuity rates.   

Because of the Great Recession of 2007-2008, continuing volatility in the economic 
environment, and the findings of the 2009 Gift Annuity Survey Report, the Rates Committee 
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conducted a thorough re-examination of its process of calculating suggested gift annuity rates.
In the three years leading up to the report for suggested rates beginning in January 2012, ACGA 
took the following steps: 

! Hired a consulting firm to perform a rigorous analysis of the rate recommendation 
process.

! Commissioned an actuarial firm to conduct the largest-ever mortality study of charitable 
gift annuitants, involving more than 47,000 gift annuity contracts.  The findings of this 
study led to changes in mortality assumptions. 

! Explored a new methodology for setting a target for the charitable residuum (the net 
amount remaining for use by a charity at termination of a gift annuity contract) based on 
the discounted present value of the residuum.  The new suggested rate table incorporates 
a minimum present value (PV) target for gift annuities issued at all ages. 

! Carefully considered the impact on charitable gift annuity programs of continuing 
volatility in world investment markets and historically low interest rates.  For example, 
the rates suggested for the period beginning January 1, 2012 were calculated using the 
IRS CFMR rate of 1.4% from November 2011.   

Investment and interest rate considerations led to a more conservative investment return 
assumption for the rates suggested in July 2011, and a further reduction in investment 
returns for suggested rates beginning on January 1, 2012. 

The ACGA Board of Directors held its semi-annual meeting on November 7, 2011. As part of a 
continual monitoring process, the board reviewed all the assumptions that underlie the rates 
schedules.  Given the significant changes in the economic environment since April 2011 when 
rates were last changed, the board approved a new schedule of suggested maximum gift annuity 
rates which will become effective January 1, 2012.   

This paper provides highlights of the thinking behind ACGA's rate assumptions and publishes 
suggested rate tables that follow from those assumptions. 
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HISTORICAL GIFT ANNUITY RATES

The ACGA first issued suggested gift annuity rates in 1927.  As might be expected, the 
suggested rates declined during the Great Depression.  They remained at low levels through the 
1950s due to continuing low interest rates.  In the 1980s they rose sharply in response to the high 
interest rates that prevailed during that period.  In the late 1990s, suggested rates began to 
decline, as can be seen in the following table:

Historical Percentage Gift Annuity Rates 

Age  1927 1931 1934 1939 1955 1965 1971 1974 1977 1980 1983 1992 
65  6.8 6.2 5.7 5.1 5.0 5.2 5.6 6.0 6.2 6.6 7.3 7.3 
70  7.6 6.7 6.2 5.5 5.5 5.7 6.2 6.6 6.8 7.1 7.8 7.8 
75  8.7 7.3 7.0 6.2 6.3 6.5 7.0 7.4 7.7 7.9 8.5 8.5 
80  9.0 8.0 8.0 7.0 7.4 7.6 8.2 8.5 9.0 9.2 9.6 9.6 
85  9.0 8.0 8.0 7.0 7.4 8.0 9.7 10.0 10.5 11.2 11.4 10.9 
90  9.0 8.0 8.0 7.0 7.4 8.0 10.0 10.0 12.0 14.0 14.0 12.0 

           
Age  1994 1997 1998 2001 2003* 2003* 2008 2009 2010 2011 
65  6.5 7.2 7.0 6.7 6.3 6.0 5.7 5.3 5.5  5.3 
70  6.9 7.7 7.5 7.2 6.7 6.5 6.1 5.7 5.8 5.8 
75  7.7 8.4 8.2 7.9 7.3 7.1 6.7 6.3 6.4 6.5 
80  8.8 9.4 9.2 8.9 8.3 8.0 7.6 7.1 7.2 7.5 
85  10.0 10.5 10.5 10.4 9.7 9.5 8.9 8.1 8.1 8.4 
90   11.0 12.0 12.0 12.0 11.5 11.3 10.5 9.5 9.5 9.8 

*Rates were changed in both January and July of 2003 

ASSUMPTIONS UNDERLYING SUGGESTED GIFT ANNUITY RATES

Following is a summary of the major assumptions on which the suggested January 1, 2012 rates
are based. 

1. Target Residuum.   Historically, the ACGA has targeted a residuum (the amount realized by 
the charity upon termination of an annuity) of 50% of the original contribution for the gift 
annuity.  The new rate schedules retain the 50% target residuum, and continue the 
requirement first applied for the July 2011 rate schedules that the present value (PV) of the 
residuum be at least 20% of the original contribution for the annuity.

The 20% minimum PV requirement has the effect of reducing rates for annuitants age 57 and 
under.  It is designed to help charities realize a minimum value from gifts whose residua will 
not be realized for many years.  Rates for younger annuitants (ages 5 to 49 ) were reduced as 
necessary to comply with the 10% minimum charitable deduction required under IRC Sec. 
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514 (c)(5)(A) using the 1.4% CFMR for November 2011.  Particularly in low interest rate 
environments, charities should perform their own deduction calculations and lower their 
annuity rates if necessary to meet the 10% minimum deduction requirement.   

2. Mortality Assumption.   In calculating suggested rates, all annuitants are assumed to be 
female and one year younger than their actual ages.  The suggested rates use the Annuity 
2000 Mortality Tables.  The rates also incorporate projections for increasing life expectancies 
(improvements in mortality) using a scale supplied by our actuary.

3. Expense Assumption.  Annual expenses for investment and administration are 1.0% of the 
fair market value of gift annuity reserves.  The annual expense assumption is unchanged. 

4. Investment Return Assumption.  The gross annual expected return on immediate gift 
annuity reserves is 4.25%.  This is a decrease from the 5.0% total return assumption used in 
calculating the July 2011 rates.  The gross expected return for deferred annuity reserves is 
also 4.25%.  Both immediate and deferred payment annuity calculations use a net 
compounding rate of 3.25%.   

5. Payment Assumption.  Annual payments are made in quarterly installments at the end of 
each period.  This assumption is unchanged from the 2011 rate calculations. 

The rates for the oldest ages are somewhat lower than the rates that would follow from the above 
assumptions.  Single life rates are capped at 9.0% for annuitants age 90 and above.  Single life 
rates for annuitants between ages 81 and 89 are graduated downward from the rate cap.  Two life 
rates are graduated downward in a similar way. 

Additional Assumptions for Deferred Gift Annuities 

The annual compound interest rate credited during the deferral period for deferred payment gift 
annuities is 3.25% (the same investment return assumption as for current gift annuities after 
subtracting the 1.0% expense assumption).  In other words, each dollar contributed for a deferred 
gift annuity is presumed to grow at an annual compound interest rate of 3.25% between the date 
of contribution and the annuity starting date. 

If payments will be made at the end of the period, which is usually the case, the annuity starting 
date would be at the beginning of the first period for which a payment is made.  For example, if 
payments will be made quarterly, and the first payment will be made on September 30, 2014, the 
annuity starting date would be July 1, 2014.  If payments will be made semi-annually, the 
annuity starting date in this case would be April 1, 2014. 

Assuming that the annuitant would be nearest age 65 on the annuity starting date, and that the 
period between the contribution date and the annuity starting date is 10.25 years, the compound 
interest factor would be 1.032510.25 or 1.387948.  To determine the deferred gift annuity rate, this 
factor is multiplied by the immediate gift annuity rate, now in effect, for the nearest age of the 
annuitant at the time payments begin.  In this example, the deferred gift annuity rate would be 
1.387948 times 4.7%, or 6.5% (rounded to the nearest tenth of a percent). 
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The compounding rate during the deferral period is simply the assumed net return (total assumed 
return of 4.25% less 1.0% for expenses). The compounding rate applies to the entire 
compounding period, whatever its length.  At times in the past, the compounding rate for periods 
in excess of 20 years was less than the compounding rate for the first 20 years of the deferral 
period.

In two states, New York and New Jersey, it is sometimes necessary to apply a slightly lower 
compounding rate when the deferral period is relatively long in order not to exceed those states’ 
maximum allowable deferred gift annuity rates.  The ACGA website contains information about 
New York and New Jersey requirements. 

RATIONALE FOR ASSUMPTIONS

Residuum

From its start in 1927, the ACGA has set a residuum target representing a percentage of the face 
value of the amount funding an annuity contract (originally 70% of the face value, now 50% of 
the face value of the original amount).   

The first assumption is that the target for the residuum (the amount remaining for the charity at 
the termination of the annuity) will be 50% of the original contribution, assuming that prior to 
termination expenditures have been limited to annuity payments and to investment and 
administrative expenses.  Obviously, if an organization spends a portion of the contribution for 
charitable purposes while the annuity is still in force, the residuum will be diminished. 

The actual residuum at the termination of any particular annuity could be more or less than 50%, 
depending on the longevity of the annuitant(s) and the investment returns on gift annuity reserves 
during the term of the contract.  Per the 1999 ACGA survey, which was conducted at the crest of 
a prolonged bull market, the mean residuum (the share of the contribution actually remaining for 
charities when annuities terminated) was over 95%.  According to the 2004 survey, the mean 
residuum was 85.5%, and in the 2009 survey the mean residuum was 81.7%.  The surveys’ data 
on residua were based on gift annuities that had already terminated.  Very few annuities funded 
just before the onset of the 2008 bear market have terminated.  The residua of those contracts are 
likely to be lower based on the current market value of the reserves of those newer annuities.

The residuum is defined in terms of nominal value, not present value.  To say that the residuum 
for the charity will be 50% means that 50% of the original contribution will remain for the 
charity.  It does not mean that the present value of what the charity will eventually receive is 
50% of the contribution.

For a number of years, the Rates Committee has considered moving to a residuum expressed in 
present value terms because such an approach would mean that—given the investment return, 
expense, and mortality assumptions—charities would receive similar economic value from gift 
annuity contracts funded with like dollar amounts, regardless of the age of annuitants.   However, 
the Committee believes that the 50% nominal residuum is an easily understood target that has 

256



ACGA 
December 2011 9

appeal in charitable gift annuity fundraising.  In order to balance these two objectives, the 
Committee decided to retain the 50% of nominal value assumption as a starting point, but also 
require that each contract produce a 20% minimum present value.  The 20% minimum present 
value has the effect of lowering rates for annuities issued at ages 57 and below. 

Annuitant Mortality

The ACGA endeavors to base suggested maximum annuity rates on mortality data for 
individuals as similar as possible to annuitants who will begin receiving payments under 
contracts to be established in the near future.   Because new gifts might involve making 
payments for three decades or more into the future, effective mortality assumptions for 
annuitants require continual research and adjustments.  

In the fall of 2010, the ACGA commissioned The Hay Group to conduct what we believe to be 
the largest-ever mortality study of actual gift annuitants:  28 charities furnished mortality data on 
47,075 gift annuity contracts over the five-year period of 2005 through 2009.  (The most recent 
prior study, conducted in 2001-2002, examined 24,445 charitable gift annuity contracts.)  The 
results of the study were somewhat surprising:  annuitant mortality exceeded what would have 
been predicted by the mortality assumptions used in suggested maximum gift annuity rates over 
the past decade.  In other words, significantly more individuals from the sample population died 
during the five-year period of the study than was predicted by the mortality assumptions used 
over the past decade. 

Our actuaries offered two principal reasons for this discrepancy:  (1) the proportion of males 
establishing gift annuities (relative to females) was higher in the current study than in the 2001-
2002 study, and (2) the mortality improvement schedule used to estimate how much life 
expectancy is likely to improve between mortality study periods has recently come to be viewed 
by the Society of Actuaries (SOA) as too optimistic. 

The increasing proportion of annuities being established by men can be seen in the following 
table of results of ACGA Gift Annuity Surveys conducted over the past 17 years, and the 
proportion of males in the two mortality studies recently conducted by the ACGA: 

Gender 1994
Survey

1999
Survey

2000-01
Mortality 

Study
2004

Survey
2009

Survey
2010-11

Mortality
Study

Male 40% 40% 38% 45% 44% 45% 
Female 60% 60% 62% 55% 56% 55% 

It is not surprising that the total number of female annuitants is larger than the total number of 
male annuitants. The ratio of women to men becomes larger as the U.S. population ages.  For 
example, women represented 62.9% and men just 37.1% of the U.S. population age 80-84 in the 
year 2000.  The trend towards more male annuitants runs counter to the widely-held assumption 
that women are more likely than men to make gifts through charitable annuities.
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It is important to note that mortality rates vary by gender, but gift annuity payment rates do not.   
The ACGA continues to feel that a unisex rate table offers important benefits in terms of 
simplicity. 

The Hay Group has assisted the Rates Committee in evaluating what mortality table assumptions 
will reasonably and conservatively reflect the actual mortality experience of the annuitants in the 
2010-11 study.1   Therefore, the ACGA’s 2012 rate recommendations assume the use of the 
Annuity 2000 mortality table with all annuitants assumed to be female and one year younger 
than their actual ages.  Also, following the advice of the Society of Actuaries and The Hay 
Group, ACGA will use mortality improvement Projection Scale AA instead of Projection Scale 
G to update its rates until the next gift annuitant mortality study is conducted.    Projection Scale 
AA assumes a slower rate of mortality improvement than Projection Scale G, which as noted 
above, has come to be viewed as overly optimistic. 

Expenses

The annual expenses for administering gift annuities are assumed to be 1% per year. These 
expenses include investment and custodial fees, the costs of making payments and filing federal 
tax forms, and the costs of submitting reports in regulated states. They do not include the costs of 
marketing or stewardship, which are presumed to be covered in a charity’s general budget for the 
development office. 

For large charities with economies of scale, and for charities that do not operate in heavily 
regulated states, 1% might be slightly high. However, charities with smaller and mid-sized 
programs, and those that operate in regulated states that require annual filings, actuarial reports, 
and sometimes a fee for each annuity written, 1% appears reasonable. 

Average Investment Return 

Perhaps the most difficult assumption to make is the average total investment return on gift 
annuity reserves.  First is the challenge of determining the appropriate asset allocation to use in 
the return calculation.  Next is the task of extrapolating from historic and current returns on 
various asset allocations to arrive at a reasonable projected return on each asset class.   

ACGA surveys have provided valuable information about the asset allocations charities are 
actually using.  In the 2009 Survey, charities reported the actual investment allocation for their 
gift annuity reserve funds. They were asked to report on the investment of their required annuity 
reserve funds, and other gift annuity funds used to invest the charitable or “surplus” amounts 
related to annuity gifts.   Below is a chart from the 2009 Survey Report showing the number of 
charities where a particular asset class (shown in the rows) constituted a particular percentage 
(shown in the columns) of the overall asset allocation of their gift annuity. 

1 New mortality tables for very large numbers of annuitants are produced from time to time by the Society of Actuaries (SOA) 
for use by life insurance companies that issue commercial annuities.  In 1996 the National Association of Insurance 
Commissioners asked the SOA to update its mortality tables to reflect recent experience.  Later that same year (1996), SOA 
produced the Annuity 2000 Mortality Tables, which are the current industry standard.
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Asset Allocation for Gift Annuity Investments (2009 Survey Report) 

                0-19%               20-39%             40-59%             60-79%      80-100% 

Cash    373                70  17  11         16   

Government Bonds  290              110  52  17           6  

Corporate Bonds    258              149  45  15           4  

Stocks/Mutual Funds    82              104             167   99         17   

Real Estate/REITs  465                  8   6    2                    1   

Other Assets   444                18       8    1           4  

From time to time, the Rates Committee receives guidance from highly-regarded financial 
advisors, as well as from sponsors’ own business offices, regarding the use of current and past 
performance of various asset classes to estimate future returns.  Finally, the Committee notes 
current state restrictions on the investment of gift annuity reserves. 

Taking into consideration all of these factors, the Rates Committee used the following asset 
allocation and benchmarks for calculating the weighted average return assumption on which gift 
annuity rates, effective January 1, 2012, are based. 

Asset Allocation and Benchmarks 

The rates effective on January 1, 2012 assume a portfolio consisting of: 

! 40% equities
! 55% 10-year Treasury bonds, and 
! 5% cash and equivalents. 

The following benchmarks are used to determine the average annual total return for each 
component of the portfolio: 

! For equities, the approximate average annual total return for the period 1926 – 2010 less
2.0%.

The Standard and Poor’s 500 Index return for the period 1926 – 2010 is approximately 10% 
per year.  This number is then reduced by 2.0%, resulting in 8.0% as the assumed total return 
on the equity portion of the portfolio.  After careful consideration and consultation with a 
number of investment professionals at sponsor institutions and investment management 
firms, the historical return used to calculate the suggested rate schedules for July 2011 and 
for January 2012 was reduced by 2.0%, instead of the previous reduction of 1.0%.  This 
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reflects the generally more conservative assumptions for economic growth and equity returns 
in the coming decade.  

! For bonds, the average current yield for the last three months on the 10-year U.S. Treasury 
bond.

! For cash, the average current yield for the last three months on the 3-month U.S. Treasury 
Bill.   

The weighted average total return on a portfolio of 40% equities, 55% bonds, and 5% cash is 
rounded down to the nearest 0.25%  using ACGA’s current guidelines. The Committee reserves 
the right to exercise its judgment in rounding the expected return, taking into account current 
economic conditions, forward-looking projections, recent rate change history, and other practical 
issues.

Importance of the Asset Allocation Assumption 

History has shown that, in well-diversified portfolios, asset allocation (not investment manager 
selection or individual security selection) is the primary driver of investment return.  Because 
returns from equity asset classes historically have outpaced returns from fixed income and cash 
allocations, many investment professionals believe that allocations emphasizing higher 
percentages of equity asset classes are likely to have a higher expected return than those 
emphasizing fixed income allocations.   

However, risk is also a very important element of the portfolio management decision.  Equity 
asset classes have significantly greater variability in returns and much greater downside risk than 
fixed income asset classes.  A large investment market decline (such as we experienced in 2008) 
can quickly turn a gift annuity contract paying the annuitant 7% of its initial gift value into one 
that is paying 10% (or more) of its current value.  Sustained poor investment markets raise the 
possibility of a gift annuity contract running out of money, requiring the charity to make 
payments on the contract from other sources. 

As shown above, charities differ significantly on the asset allocations chosen for the investment 
of gift annuity assets.  Some institutions invest charitable gift annuities in their endowments.  In 
many cases these endowments have aggressive asset allocations that approach an allocation of 
85% to 90% in equity asset classes (or alternative asset classes designed to produce equity-like 
returns).  Other charities invest their gift annuity assets predominantly or wholly in bonds, or 
choose to reinsure some or all of their gift annuity contracts. 

The ACGA believes the 40% equity/55% fixed income/5% cash allocation used in the derivation 
of its rate schedule is a reasonable allocation that is achievable by virtually all charities, although 
not all charities will choose this particular asset allocation.  (In the past, investment restrictions 
in states such as California and Wisconsin made a 40% equity allocation difficult or impossible, 
depending upon the mix of contracts in a particular charity’s program.)  However, it is very 
important that charities and their investment advisors select an asset allocation that is 
appropriate for the unique circumstances and preferences of the institution and its gift 
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annuity program.   For some institutions, it might be appropriate to invest the gift annuity assets 
more aggressively than the 40%/55%/5% allocation; for other institutions it can be equally 
appropriate to invest in a more conservative allocation. What’s important to note is that the 
ACGA rate schedule is based on the 40%/55%/5% model portfolio.   

The following chart provides some historical perspective as to how the asset allocation of a gift 
annuity pool affects the residuum. 

How Asset Allocation Affects the Residuum 
             Assumptions: 
! $10,000 contribution 
! ACGA rates 
! One-life annuity, female age 70 
! Annual expenses equal to 1.0% of reserves 

    
Amount of Residuum 

Date of Contribution Annuity Rate 
Duration  

of Annuity 
Investment A  
(50% Stocks/ 
50% Bonds) 

Investment B 
(10% Stocks/ 
90% Bonds) 

12/31/1971    6.2% 18 years $16,432 $12,822 
12/31/1979 7.1 18 years   44,246   24,652 
12/31/1988 7.3 18 years   20,204   11,418 
12/31/1999 7.5 10 years     4,000     7,100 

Notes: (1) Investment A: 50% S&P 500 / 50% bonds. 
 (2) Investment B: 10% S&P 500 / 90% bonds. 

(3) Results are calculated on quarterly returns and assume that payments and expenses 
are taken out at the end of each quarter. 

The S&P 500 is the composite series calculated by Wilshire Associates.  The bond series 
is 75% Intermediate Government Bonds and 25% Long-Term Government Bonds as 
reported by Ibbotson Associates, Inc. 

The Rates Committee believes that most investment professionals will consider the following 
factors in selecting an asset allocation for a charity’s gift annuity assets: 

! The desired expected investment return 
! The risk tolerance of the institution 
! The availability of unrestricted assets to make payments on any contracts that might run out 

of money 
! The value of the existing pool of gift annuity assets and the dollar amounts of annuity 

payments that must be made pursuant to those contracts 
! The expertise of its staff or advisors to create, access, and manage well-diversified 

investment portfolios at reasonable costs 
! Whether most gift annuity contracts have unrestricted or restricted gift purposes 
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! The existence of an institutional assessment against each annuity to build a reserve for 
making payments on contracts that run out of money.

For more information on implementing the asset allocation decision please refer to ACGA’s Gift 
Annuity Best Practices, which may be found on the ACGA’s web site at http://www.acga-
web.org/best_practices.html 

Historical Assumed Returns  

Prior to 1997, charities issuing gift annuities were assumed to set aside 5% of the initial amount 
transferred for expenses, and to invest the remaining 95% at the assumed total rate of return.  It is 
not certain when the 5% expense assumption began to be factored into the rates.  In the chart 
below, the total net return shown below assumes that a 5% expense load applied from 1927-
1996.  Therefore the total net return shown is 95% of the assumed total return. 

Beginning in 1997, an annual expense assumption replaced the front-end load in the calculations.
From 1997 through 2001, annual expenses were assumed to be 0.75%.  In 2002, they were 
increased to 1.0% where they have remained.  Thus, for years 1997 and later, total net return is 
total return minus the annual expense assumption.   

Historical Assumed Returns
 Total Return Total Net Return 
  (Total return minus 
  expense deduction) 

1927-31    4.5%     4.275% 
1934 4.0 3.80 
1939 3.0 2.85 

1955-65 3.5   3.325 
1971 4.0 3.80 
1974 4.5   4.275 
1977    5.0%    4.75% 
1980 5.5   5.225 

1983-92 6.5   6.175 
1994 5.5   5.225 
1997 7.0  6.25 

1998-2000   6.75 6.0 
2001 6.5   5.75 
2002   6.75   5.75 

1/1/2003   6.25   5.25 
7/1/2003-05 6.0 5.0 

2006-07 6.25 5.25 
7/1/2008 5.75 4.75 
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Historical Assumed Returns
 Total Return Total Net Return 

2/1/2009 5.25 4.25 
7/1/2010 5.5 4.5 
7/1/2011 5.0 4.0 
1/1/2012 4.25 3.25 

COMPARISON OF GIFT ANNUITY AND COMMERCIAL ANNUITY RATES

The process of reviewing gift annuity rates includes a comparison of them with the pure-life 
annuity rates offered by highly rated representative insurance companies.  Since gift annuities 
provide for a charitable gift element, the rates are not intended to be competitive with insurance 
company rates.  A narrowing differential between gift annuity and commercial rates would be 
one factor to suggest that gift annuity rates should perhaps be reduced, while a widening 
differential would be one indicator that gift annuity rates should possibly be increased.  Below is 
a comparison of ACGA rates and commercial rates in November 2011.  It is important to note 
that commercial gift annuity rates can change almost daily, an approach which is impractical for 
charitable gift annuity rates.  Therefore, comparisons between the ACGA’s schedule of 
suggested maximum charitable gift annuity rates and commercial rates necessary represents only 
a “snapshot” at a particular point in time. 

Comparison of ACGA Rates Effective 1/1/12 
with Commercial Rates* 

One-Life Annuity – Female Annuitant 

Age ACGA Rate 
Average

Commercial (1) Rate 
ACGA Rate as % 

of Commercial 
Rate 

65      4.7%       6.30 % 74.6%  
70   5.1    7.15  71.3  
75   5.8    8.39  69.1  
80   6.8  10.15  67.0  
85   7.8  12.83  60.8  
90  9.0                 16.73  53.8  
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Comparison of ACGA Rates Effective 1/1/12 
with Commercial Rates* 

One-Life Annuity – Male Annuitant 

Age ACGA Rate 
Average

Commercial (1) Rate 
ACGA Rate as % 

of Commercial 
Rate 

65      4.7%       6.80%  69.1%  
70   5.1    7.74  65.9  
75   5.8    9.11  63.7  
80   6.8  10.95  62.1  
85   7.8  13.64  57.2  
90  9.0  17.55  51.3  

* Commercial rate quotations obtained November 14, 2011.

Commercial Rate Footnotes: 
(1)Quotations were obtained from between seventeen and eighteen insurance companies, and 

these are averages of the rates provided by the insurance companies. 

The following table gives an historical sense of how ACGA rates have compared with 
commercial rates since 2009.

ACGA Rates as a % of Commercial Annuity Rates 
2009, 2010, 2011, 2012 

 2009 2009 2010 2010 Jan 
2011

Jan
2011

Nov
2011

Nov
2011

Age Male Female Male Female Male Female Male Female
         
65 67.9% 72.8% 74.3%    79.6% 73.9% 78.9% 69.1% 74.6% 
70 64.3 70.0 69.0 74.8 71.3 76.9 65.9 71.3 
75 61.2 66.8 65.3 71.0 68.6 74.2 63.7 69.1 
80 58.4 63.5 61.6 66.7 66.5 71.6 62.1 67.0 
85 54.0 57.6 56.6 60.0 60.3 63.8 57.2 60.8 
90 49.2 51.4 52.8 54.5 55.7 58.0 51.3 53.8 
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THE FINANCIAL RISK OF ISSUING GIFT ANNUITIES

When a charity issues a gift annuity, it incurs a financial risk because the annuity payments are a 
general liability of that charity.  If the contribution for a gift annuity is entirely consumed 
because of the longevity of the annuitant(s) and/or poor investment performance, the charity 
must make payments from its general assets.  Thus, there is the possibility that the charity could 
lose money on any one gift annuity, or even on its entire gift annuity program. 

The annuitant also assumes a risk because if the charity that issues the annuity becomes 
insolvent, payments cease.  If a charity, pursuant to state requirements, maintains a segregated 
reserve fund with sufficient assets to back outstanding annuities, the annuitant has a greater 
degree of protection.  Still, there is the possibility that the segregated fund could be exhausted or, 
in the case of insolvency, that the assets within the segregated fund might not be insulated from 
the charity’s other creditors.  Unlike a bank deposit or a commercial annuity, a gift annuity is not 
backed by a guaranty association.  Fortunately, default on gift annuities is rare, but it could 
happen if the issuing charity has limited financial resources or is not managed well. 

The ACGA rates are designed to manage the risks both to charities and donors.  They are 
intended to be high enough to be attractive to donors, but low enough to result in a significant 
residuum for the charity under normal conditions.  If a charity develops and executes a well-
diversified investment portfolio with an asset allocation appropriate for its unique situation, it 
should derive meaningful financial value from its gift annuity program over time.  However, this 
does not mean an individual gift annuity contract can never run out of money.  If a charity issues 
gift annuities in sufficient quantity over time, one or more contracts are likely to run out of 
money because the annuitant significantly outlives life expectancy at the time of the gift and/or 
the gift annuity assets suffer a bear market in the early years of the contract. 

Finally, it is important to consider that the timing of investment returns has a very significant 
impact on the value of a gift annuity contract at termination.  This fact is sometimes overlooked 
when, for simplicity’s sake, one uses average annual returns to estimate the value of a contract to 
the charity.  For purposes of illustration, consider the three series of returns in the chart below.
All three series have the same average annual return of 7.6%, yet the average return is achieved 
in three completely different ways.  The first series has significant negative returns of -12% in 
the first three years, and significant positive returns in the final three years.  The second series 
has constant returns of 7.6%.  The third series is a mirror image of the first series.  It has 
significant up returns in the first three years followed by significant down returns in the final 
years. 
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Year Return Stream 1 Return Stream 2 Return Stream 3 
1 -12.00% 7.60% 30.00% 
2 -12.00% 7.60% 30.00% 
3 -12.00% 7.60% 30.00% 
4 7.60% 7.60% 7.60% 
5 7.60% 7.60% 11.54% 
6 11.54% 7.60% 7.60% 
7 7.60% 7.60% 7.60% 
8 30.00% 7.60% -12.00% 
9 30.00% 7.60% -12.00% 

10 30.00% 7.60% -12.00% 
    
Average Annual 

Compound 
Return

7.60% 7.60% 7.60% 

The line graph below depicts the value of a $100,000, 7% gift annuity contract established on 
January 1 of Year 1 and making an annual payment on December 31 of each year.  (The 
calculations are gross of fees.)  Also note that these returns are hypothetical and used for 
illustrative purposes only.  They do not represent performance of any specific investment. 
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Note that by the end of Year 10, Return Stream #3, which experienced the positive returns in the 
early years, is worth almost three times as much as Return Stream #1, which experienced 
negative returns immediately after the gift was established.  Return Stream #3 is also worth 30% 
more than Return Stream #2 in which the gift achieved a constant investment return of 7.6%.  
The outcome of Return Stream #2 is more than double the poor outcome generated under Return 
Stream #1. 

While the results may seem counterintuitive, the math is relatively simple.  If a gift started at 
$100,000 and declined by 30% to $70,000, it would take more than a 30% move upward to bring 
the contract market value back to $100,000.  In fact, the gift would have to improve by $30,000 
divided by $70,000—or nearly 43%—to get back to break even.  Factor in a constant payment to 
the income beneficiary and it is easy to understand why bear markets in the early years of a gift 
annuity contract are so damaging to its value. 
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Appendix: Present Value Calculations and Charitable Gift Annuities 

Definition of Present Value 

Present value is simply the value in today’s dollars for an amount that will be received in the 
future.  The key concept is that $1 today is worth more than $1 received in the future.  A simple 
example is a one-year calculation based on an expected return.  If you currently have $100 and 
can earn 5% in one year, at the end of year one you will have a projected $105 in future value.  
Suppose someone said “I will give you $105 in one year, how much will you give me today?”  
You would simply discount the future by the assumed rate of return of 5% and you would end up 
with a present value of $100.  As you can see by this example, a person can calculate a future 
value based on assumptions ($105) and a current present value ($100), and then can calculate a 
present value based on assumptions ($100) and a future value ($105).  This illustrates the time 
value of money and can be easily calculated using spreadsheet applications or financial 
calculators.    

Historically, the ACGA has recommended charitable gift annuity rates based on an assumption 
that the nominal or future value of the contract at its termination would be 50% of its original 
funding amount.  For an example, for a $10,000 gift made by a 60-year old would be worth 
$5,000 at the contract termination if all of the assumptions were precisely realized.  By using an 
assumed net rate of return as the discount rate—for example, 4.75%—and a financial calculator, 
we can derive a present value of $1,378.26 for the eventual $5,000 to be received.  So the present 
value to the charity is 13.78% of the original gift annuity contribution.  What follows is a table 
that provides the calculations at various ages for hypothetical gift annuity contracts funded with 
$10,000.

Age Present Value at Issue Date 
of a $5,000 Residuum 

Present Value as a 
Percentage of the $10,000 

Original Gift 

60 $1,378.26 13.78% 
65 1,689.01 16.89% 
70 2,246.63 22.47% 
75 2,457.74 24.57% 
80 2,893.91 28.94% 
85 3,327.19 33.27% 
90 3,719.24 37.19% 

The above table is simply for illustration purposes only.  It does not address differing life 
expectancies for male and female annuitants; differences between ACGA rate committee 
assumptions and actual realized results for the variables of expenses, investment returns or 
payment frequency; or the appropriateness of a particular discount rate.
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SUGGESTED CHARITABLE GIFT ANNUITY RATES 
Approved by the American Council on Gift Annuities 

November 7, 2011 
Effective January 1, 2012 

SINGLE LIFE 

Age Rate Age Rate 
5-10 2.0  68 4.9 

11-15 2.1  69 5.0 
16-19 2.2  70 5.1 
20-23 2.3  71 5.3 
24-26 2.4  72 5.4 
27-29 2.5  73 5.5 
30-32 2.6  74 5.7 
33-34 2.7  75 5.8 
35-36 2.8  76 6.0 
37-38 2.9  77 6.2 
39-40 3.0  78 6.4 
41-42 3.1  79 6.6 

43 3.2  80 6.8 
44-45 3.3  81 7.0 

46 3.4  82 7.2 
47 3.5  83 7.4 

48-49 3.6  84 7.6 
50 3.7  85 7.8 

51-52 3.8  86 8.0 
53-54 3.9  87 8.2 

55 4.0  88 8.4 
56-57 4.1  89 8.7 

58 4.2    90+ 9.0 
59 4.3    

60-61 4.4    
62-63 4.5    

64 4.6    
65 4.7    

66-67 4.8    

NOTES: 
1. The rates are for ages at the nearest birthday. 
2. For immediate gift annuities, these rates will result in a charitable deduction of more than 

10% if the CFMR is 1.4% or higher, whatever the payment frequency. If the CFMR is 
less than 1.4%, the deduction will be less than 10% when annuitants are below certain 
ages. 

3. For deferred gift annuities with longer deferral periods, the rates may not pass the 10% 
test when the CFMR is low. 

4. To avoid adverse tax consequences, the charity should reduce the gift annuity rate to 
whatever level is necessary to generate a charitable deduction in excess of 10%. 
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SUGGESTED CHARITABLE GIFT ANNUITY RATES 
Approved by the American Council on Gift Annuities  

November 7, 2011 
Effective January 1, 2012 

TWO LIVES – JOINT & SURVIVOR 

Younger
Age

Older
Age Rate Younger

Age
Older
Age Rate Younger

Age
Older
Age Rate 

5 5-95+ 1.8  48 49-95+ 3.1  62 67-69 4.2 
6 6-95+ 1.8  49 49-51 3.1  62 70-95+ 4.3 
7 7-95+ 1.8  49 52-95+ 3.2  63 63-64 4.1 
8 8-95+ 1.8  50 50 3.1  63 65-67 4.2 
9 9-95+ 1.8  50 51-53 3.2  63 68-95+ 4.3 
10 10-95+ 1.8  50 54-95+ 3.3  64 64-66 4.2 
11 11-95+ 1.9  51 51-52 3.2  64 67-70 4.3 
12 12-95+ 1.9  51 53-55 3.3  64 71-95+ 4.4 
13 13-95+ 1.9  51 56-95+ 3.4  65 65 4.2 
14 14-95+ 1.9  52 52-54 3.3  65 66-68 4.3 
15 15-95+ 1.9  52 55-95+ 3.4  65 69-72 4.4 
16 16-95+ 2.0  53 53-55 3.4  65 73-95+ 4.5 
17 17-95+ 2.0  53 56-58 3.5  66 66-67 4.3 
18 18-95+ 2.0  53 59-95+ 3.6  66 68-71 4.4 
19 19-95+ 2.0  54 54 3.4  66 72-75 4.5 
20 20-95+ 2.1  54 55-57 3.5  66 76-95+ 4.6 
21 21-95+ 2.1  54 58-95+ 3.6  67 67-69 4.4 
22 22-95+ 2.1  55 55 3.5  67 70-73 4.5 
23 23-95+ 2.1  55 56-58 3.6  67 74-95+ 4.6 
24 24-95+ 2.1  55 59-61 3.7  68 68 4.4 
25 25-95+ 2.2  55 62-95+ 3.8  68 69-71 4.5 
26 26-95+ 2.2  56 56-57 3.6  68 72-75 4.6 
27 27-95+ 2.2  56 58-59 3.7  68 76-95+ 4.7 
28 28-95+ 2.2  56 60-62 3.8  69 69-70 4.5 
29 29-95+ 2.3  56 63-95+ 3.9  69 71-73 4.6 
30 30-95+ 2.3  57 57-58 3.7  69 74-76 4.7 
31 31-95+ 2.3  57 59-63 3.8  69 77-95+ 4.8 
32 32-95+ 2.3  57 64-95+ 3.9  70 70-71 4.6 
33 33-95+ 2.4  58 58-61 3.8  70 72-74 4.7 
34 34-95+ 2.4  58 62-65 3.9  70 75-78 4.8 
35 35-95+ 2.4  58 66-95+ 4.0  70 79-95+ 4.9 
36 36-95+ 2.5  59 59-60 3.8  71 71-73 4.7 
37 37-95+ 2.5  59 61-63 3.9  71 74-75 4.8 
38 38-95+ 2.5  59 64-68 4.0  71 76-79 4.9 
39 39-95+ 2.6  59 69-95+ 4.1  71 80-82 5.0 
40 40-95+ 2.6  60 60-62 3.9  71 83-95+ 5.1 
41 41-95+ 2.7  60 63-66 4.0  72 72 4.7 
42 42-95+ 2.7  60 67-70 4.1  72 73-74 4.8 
43 43-95+ 2.8  60 71-95+ 4.2  72 75-76 4.9 
44 44-95+ 2.8  61 61 3.9  72 77-79 5.0 
45 45-95+ 2.9  61 62-64 4.0  72 80-83 5.1 
46 46-95+ 2.9  61 65-68 4.1  72 84-95+ 5.2 
47 47-50 3.0  61 69-95+ 4.2  73 73 4.8 
47 51-95+ 3.1  62 62-63 4.0  73 74-75 4.9 
48 48 3.0  62 64-66 4.1  73 76-77 5.0 
        73 78-80 5.1 
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SUGGESTED CHARITABLE GIFT ANNUITY RATES 
Approved by the American Council on Gift Annuities 

 November 7, 2011 
Effective January 1, 2012 

TWO LIVES – JOINT & SURVIVOR (cont.) 

Younger
Age 

Older
Age Rate Younger

Age
Older
Age Rate Younger

Age
Older
Age Rate 

73 81-83 5.2  79 81 5.7  83 86 6.6 
73 84-95+ 5.3  79 82 5.8  83 87 6.7 
74 74 4.9  79 83-84 5.9  83 88-89 6.8 
74 75-76 5.0  79 85-86 6.0  83 90 6.9 
74 77-78 5.1  79 87-88 6.1  83 91 7.0 
74 79-80 5.2  79 89-90 6.2  83 92-93 7.1 
74 81-83 5.3  79 91-93 6.3  83 94-95+ 7.2 
74 84-87 5.4  79 94-95+ 6.4  84 84 6.5 
74 88-95+ 5.5  80 80 5.7  84 85 6.6 
75 75 5.0  80 81 5.8  84 86 6.7 
75 76-77 5.1  80 82 5.9  84 87 6.8 
75 78 5.2  80 83-84 6.0  84 88 6.9 
75 79-81 5.3  80 85 6.1  84 89 7.0 
75 82-83 5.4  80 86-87 6.2  84 90 7.1 
75 84-86 5.5  80 88-89 6.3  84 91 7.2 
75 87-95+ 5.6  80 90-91 6.4  84 92-93 7.3 
76 76-77 5.2  80 92-93 6.5  84 94-95+ 7.4 
76 78-79 5.3  80 94-95+ 6.6  85 85 6.7 
76 80-81 5.4  81 81 5.9  85 86 6.9 
76 82-83 5.5  81 82 6.0  85 87 7.0 
76 84-85 5.6  81 83 6.1  85 88 7.1 
76 86-88 5.7  81 84-85 6.2  85 89 7.2 
76 89-95+ 5.8  81 86 6.3  85 90 7.3 
77 77-78 5.3  81 87-88 6.4  85 91 7.4 
77 79 5.4  81 89 6.5  85 92 7.5 
77 80-81 5.5  81 90-91 6.6  85 93-95+ 7.6 
77 82-83 5.6  81 92-94 6.7  86 86 7.0 
77 84-85 5.7  81 95+ 6.8  86 87 7.1 
77 86-87 5.8  82 82 6.1  86 88 7.3 
77 88-91 5.9  82 83 6.2  86 89 7.4 
77 92-95+ 6.0  82 84 6.3  86 90 7.5 
78 78 5.4  82 85-86 6.4  86 91 7.6 
78 79 5.5  82 87 6.5  86 92 7.7 
78 80-81 5.6  82 88 6.6  86 93-95+ 7.8 
78 82-83 5.7  82 89-90 6.7  87 87 7.3 
78 84 5.8  82 91 6.8  87 88 7.4 
78 85-86 5.9  82 92-93 6.9  87 89 7.5 
78 87-89 6.0  82 94-95+ 7.0  87 90 7.7 
78 90-92 6.1  83 83 6.3  87 91 7.8 
78 93-95+ 6.2  83 84 6.4  87 92 7.9 
79 79-80 5.6  83 85 6.5  87 93-95+ 8.0 
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SUGGESTED CHARITABLE GIFT ANNUITY RATES 
Approved by the American Council on Gift Annuities  

November 7, 2011 
Effective January 1, 2012 

TWO LIVES – JOINT & SURVIVOR (cont.) 

Younger
Age Older Age Rate 

88 88 7.6 
88 89 7.7 
88 90 7.9 
88 91 8.0 
88 92 8.1 
88 93-95+ 8.2 
89 89 7.9 
89 90 8.0 
89 91 8.2 
89 92 8.3 
89 93-95+ 8.5 
90 90 8.2 
90 91 8.4 
90 92 8.5 
90 93 8.7 
90 94-95+ 8.8 
91 91 8.6 
91 92 8.7 
91 93-95+ 8.8 
92 92-95+ 8.8 
93 93-95+ 8.8 
94 94-95+ 8.8 
95 95+ 8.8 
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Procedure for Calculating Suggested Deferred Gift Annuity Rates 
Approved by the American Council on Gift Annuities 

Effective January 1, 2012 

1. Determine the annuity starting date, which is: 

  One year before the first payment, if payments are made annually. 
  Six months before the first payment, if payments are made semi-annually. 
  Three months before the first payment, if payments are made quarterly. 
  One month before the first payment, if payments are made monthly. 

2. Determine the number of whole and fractional years from the date of the contribution to 
the annuity starting date (the deferral period).  Express the fractional year as a decimal of 
four numbers. 

3. For a deferral period of any length, use the following formula to determine the compound 
interest factor: 

 F = 1.0325 d, where 
 F is the compound interest factor and 
 d is the deferral period 

Example:  If the period between the contribution date and the annuity starting date is 
14.5760 years, the compound interest factor would be 1.032514.576 = 1.593902

4. Multiply the compound interest factor (F) by the immediate gift annuity rate for the 
nearest age or ages of a person or persons at the annuity starting date. 

Example:  If the sole annuitant will be nearest age 65 on the annuity starting date and the 
compound interest factor is 1.593902, the deferred gift annuity rate would be 1.593902 
times 4.7%, or 7.5% (rounded to the nearest tenth of a percent). 

Comments: 

! The annuity starting date for purposes of calculating the deferred gift annuity rate will be the 
same as the annuity starting date for calculating the charitable deduction, if payments are at 
the end of the period (which is usually the case).  This was not true with the pre-July 1, 2001 
methodology. 

! An annuitant is credited with compound interest for the entire period from the date of 
contribution to the annuity starting date.  Under the pre-July, 2001 methodology, compound 
interest was credited only for the number of whole years between the two dates. 

! Charities issuing deferred gift annuities in New York and New Jersey may need to use a 
slightly lower compounding rate depending on the deferral period (see page 27).  Information 
regarding this subject will be posted on the ACGA website (www.acga-web.org) and on the 
new gift annuity rate sheets. 
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Note to Charities Issuing Deferred Gift Annuities  
in New York and New Jersey*

Approved by the American Council on Gift Annuities on November 7, 2011 
Effective January 1, 2012

Through August of 2012 the following compound interest factors during the deferral period 
noted will satisfy the requirements of New York and New Jersey: 

For all deferral periods: 
Single-life and two-life annuities, whatever the gender of the annuitants, a compound interest 
factor of 3.25%.

Information about the maximum compound interest factors for these two states are posted on the 
ACGA website. See www.acga-web.org.

*New York and New Jersey are the two states known at this time that may require different 
interest factors for deferred gift annuities with longer deferral periods.
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Member FDIC.

Charitable Services Group
800.522.0100

The Charitable Services Group of U.S. Bank brings more 
than specialized expertise to your organization, it brings  
a commitment to the common good. We’re proud of  
the important contributions our clients are making to  
their communities and would be honored to be part  
of your team.

An Extension of Your Staff.
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Understanding the Accounting, 
Finance, and Tax Rules of Long-
Term Giving – or
“why you really need to talk to the finance department”

30th ACGA Conference
April 20, 2012

Vera Bennett, Chief Financial and Administrative Officer , Silicon Valley Community Foundation
Kristine L. Caratan, CPA – Partner (Retired) Moss Adams LLP

Presentation Objectives

• Understanding of the accounting rules for 
planned and split interest gifts

• Basic understanding the tax reporting rules
• Interdepartmental communications - Finance 

and Development
• What information the auditors will want
• What the tax preparer will want
• When to ask a question or two

2

Caveat

Vera and Tina are not a tax specialists –
We can address your tax questions to a point and 

we can get back to you on any matter that we do 
not have the expertise to address.

3

What the Auditors/Finance Department Has 
to Deal With

• Chapter 6 of the AICPA Audit and Accounting 
Guide

• Investments – Including Fair Value Accounting
• Beneficial interest rules

4

Types of Gifts

• We will concentrate on:
� Bequests
� Annuities
� Charitable Remainder Trusts

• If there is time:
� Charitable Lead Trusts
� Pooled Income Funds

5

Bequests

• Obtain critical information 
� Copy of will or trust
� Contact information for trustee, accountant, legal 

counsel
� Family members
� Type of gift

o Unusual assets
o Gift restrictions
o Residual or specific gift

6
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Bequests

• Valuation
� Inventory
� Formal accounting
� Explanation of how expenses are allocated
� Liquidation and distribution

• Avoid being trustee or executor

7

Bequests – Gift Procedures

• Assign a point person
• Review GAP – get approval
• Keep a checklist
• Monitor progress/update status 
• Document all conversations
• Keep finance informed
• Consult with legal counsel
• Don’t sign release until gift is complete

8

Bequests

• Interdepartmental communication is essential
• Development Department might not be as 

forthcoming as they should be
• Finance might not explain everything in a 

language Development might understand
• Rule – if an annual major donor dies, chances 

are they have left a bequest
• Examples

9

Bequests

• When does the Organization record the 
revenue?
� Unconditional anticipation that funds will be received

• What does the Organization record?
� Discount rules apply if time for payment delayed
� Tax difference

• Accounting policy is essential

10

Annuities

• Benefits to donors
� People living longer
� Unwilling to make a large outright gift
� Increase income while making gift to charity
� Market volatility and income insecurity
� Low interest rates
� Property – asset rich/cash poor
� Term CGAs

11

Determining Rate

• ACGA rates are conservative
� Designed to protect charity and beneficiaries

• Offering different rates:
� Consult State regulations
� Why offer a higher or lower rate?
� Requires disclosure
� Rates can differ by gift and within a pool

12
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Managing Risk

• Two primary types of risk
� Mortality Risk
� Investment Risk

• Re-insurance
� When to consider it
� Cost

13

Annuities – Year of Contribution 

Accounting entries
Dr – Investments (FMV)

Cr – Annuity Payable
Cr – Change in Split Interest Gift Income
Annuity payable should be computed based on 
the actuarial PV of the annuity payments

JE provided not to make you accountants but to 
provide an explanation why reportable numbers are 

different
14

Annuities – Intervening Years

• Since the liability represents the FV of the expected 
stream of payments – when a payment is made it will 
reduce the liability

• Since the assets are invested to earn sufficient income 
(hopefully) to fund the payment, the increase in 
investments  will increase the liability

• At the end of the year, the assets will be adjusted to FV 
and the liability will be recomputed – any difference goes 
to gain/loss

• Under the accounting standards, the assets and 
associated liabilities are not considered restricted unless 
state law requires segregation

15

Reserves
• Check State requirements
• CA DOI – must have a reserve fund
� 50% of liability
� Legally and physically segregated

ම Trust account - charity can self trustee

� No more than 50% in equities or mutual funds
• Funding reserves
� Pre-fund with unrestricted gifts
� Fund with a % of matured annuities

• www.pgresources.com/regs.html
16

Annuities – Year of Termination

• Development needs to communicate annuity 
terminations to finance/accounting

• What happens when neither finance/accounting 
or development knows of an annuitants death? 

• The remaining liability is taken into income
• The associated assets are reclassified to 

general investments

17

Annuities -
Things to be Mindful About

• Due to abuse in the early years (1970’s and 
1980’s) it is next to impossible to create a CGA 
with a payout rate that will ultimately leave the 
charity without reserved funds to pay from

• Most states are requiring some sort of 
segregation – State laws follow the donor’s 
place of residence

• Be mindful of permanently restricted CGA’s

18
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Charitable Remainder Trusts

• First rule – there is no difference in the 
accounting for the various types of CRTs

• Second rule – there is a difference in the 
accounting if the charity is the trustee or if an 
related party is the trustee

• Third rule – all CRTs are TRNA unless they are 
permanently restricted by the donor at gift

• Fourth rule – Lack of consistent and open 
interdepartmental communication may result in a 
lack of information on both sides

19

Types of Charitable Remainder Trusts

• CRUT
� % payout of FMV at end of year

• CRAT
� % payout of beginning value

• Net Income
• Flip
� From net income to CRUT at date certain or event 

• Deferred
� Through estate or at inception of event/date

20

Charitable Remainder Trusts

• To trustee or not to trustee
� Fees/costs

ම Minimums

� Irrevocability
� Endowment building
� Flexibility for donor - remainder beneficiaries
� Unusual assets

ම Donor self trustees

� Control
ම Co-trustee issues/cautions

• Annual accounting if not trusteed
21

Charitable Remainder Trusts -
Year of Contribution

Charity is the trustee:
Dr – Investments (FMV)

Cr – CRT liability
Cr – Change in Split Interest 
Gift Income

I could bore you to tears about how the finance 
department is to compute the CRT liability, but 

suffice to say it is based on FV rules

22

Charitable Remainder Trusts
Contribution

Charity is not the trustee:
Year of contribution (if you know about it)

Dr – CRT receivable
Cr – Change in Split Interest 
Gift Income

Receivable is recorded based on the actuarial PV 
of the FMV of the assets contributed

23

Charitable Remainder Trusts (Trustee) 
Intervening Years

• Since the liability represents the FV of the expected 
stream of payments – when a payment is made it will 
reduce the liability

• Since the assets are invested to earn sufficient 
(hopefully) amounts to fund the payment, the increase in 
investments  will increase the liability

• At the end of the year, the assets will be adjusted to FV 
and the liability will be recomputed – any difference goes 
to change in SIGs

• Accounting rules are very similar to CGAs

24
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Charitable Remainder Trusts (Not Trustee) –
Intervening Years

• Since the Organization doesn’t hold the assets 
or make the payments, the only entry needed is 
to adjust the receivable and take the offset to 
change in SIGs

25

Charitable Remainder Trusts (Trustee) -
Termination Year

• The remaining liability is taken into income
• The associated assets are reclassified to 

general investments 

26

Charitable Remainder Trusts (Not Trustee) –
Termination Year

• The assets are received from the Trustee
• The receivable is reduced to zero
• Any difference goes to income

27

Charitable Remainder Trusts -
Things to be Mindful About

• If a net income trust, does the Trust have an 
income flow?

• What is the asset funding the Trust?
• If the Organization is not the Trustee, when is 

the last time someone within the Organization 
has contacted the Trustee/donor?

• How do you record something you don’t know 
exists?

28

Charitable Remainder Trusts -
More Things to be Mindful About 

• Follow through – annual communication with 
beneficiaries

• Follow up on SS notifications
� Set up Yahoo/Google alerts 
� People searches

• Recover any payments cashed by others

29

Hiring 3rd Party Administrator

• What to look for:
� Investment expertise
� Tax preparation – timely k-1s
� Annual report to beneficiaries
� Payout calculation – CRUT
� Donor stewardship

• Cost benefit analysis
� Internal capacity
� Options – bank trust depts., big firms

30
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Public Disclosure

• Tax return – disclosure - new for 2010
� Schedule R – Part IV

• Communicate disclosure requirements to donors
• Efforts underway to exempt charitable trusts

31

Copy of Schedule R

32

Charitable Lead Trusts

• To trustee or not to trustee
� Issues

• CLTs are similar to long term pledges
� Subject to discount
� Need to consider uncollectible risk

33

Pooled Income Funds

• Accounting is no different than other split interest 
gifts

• Rule 4 from above applies

34

Pooled Income Funds

Contribution of assets
Dr – Assets of Pooled Income Fund

Cr – Contribution revenue
Cr – Discount for future interest

35

Pooled Income Funds

Term of the agreement
Dr – Assets of Pooled Income Fund

Cr – Liability to Life Beneficiary
Dr – Liability to Life Beneficiary

Cr – Assets of Pooled Income Fund
Income earned and subsequent payment thereof 
to beneficiary

36
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Pooled Income Funds

Termination of agreement
Dr – Discount for Future Interest

Cr – Change in Split interest Gift Income
Dr – General Investments

Cr – Assets of Pooled Income Fund

37

Why Finance Asks Development SO Many 
Questions

• The rules for valuing investments and other 
assets/liabilities subject to fair value are long 
and cumbersome

• While it is development’s job to expand the 
resources of the Organization, accepting 
anything is not wise

• An unusual planned gift should be subject to 
going through gift acceptance

38

Policies

• Good GAPs
� Define unusual gifts
� Committee review and approval
� Document, document, document

• Solid accounting policies
� Revenue Recognition
� Internal Controls 

39

Auditors and Tax Preparers

• The reporting rules are different so the questions 
being asked will be different

• Documentation is key
• Controls are key
• Don’t hide behind board members
• The auditors and the tax preparers are the 

organization’s friends!

40

Auditors will Want

• Bequests
� Communications between finance and development
� Understanding of the controls
� Any and all documentation obtained from estate

• Split interest gifts
� Trust documents
� Understanding of the controls

41

Summary

• Continuous evaluation of process
� Change procedures as organization grows  

• Understand accounting rules
� Development
� GAAP

• Working together for the same goal
� Accounting is not there to say “NO”

• Organizational reputation

42
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43

Contact Information

44

Vera Bennett
Chief Financial and 

Administrative Officer –
Silicon Valley Community 
Foundation

vlbennett@siliconvalleycf.org
650-450-5412

Kristine (“Tina”) Caratan, CPA
Partner (retired) – Moss 

Adams LLP
Adjunct Professor – SFSU
kcaratan@sfsu.edu
415-385-1821
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A partnership with The Stelter Company provides:
  » Ongoing scientific research
  » The creative, innovative spirit to push your program forward
  » Integrated marketing strategies to reach donors on their terms
  » Honest answers on what works and what doesn’t
  » Metrics for measuring your return on investment
  » Technical expertise to navigate the intricacies of planned giving
  » Customer satisfaction ratings of 96%

What does 50 years of experience get you?

RESULTS

we should talk!
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RESEARCH  |  CONSULTING  |  PRINT  |  WEB  |  E-MARKETING  |  SEMINARS
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Charitable Remainder Trusts 

The Technical Rules 

I. Charitable Trusts are an Important (and underutilized) Estate and Tax 

Planning Tool. 

A. Benefits to a grantor (or donor) of a Charitable Remainder Trust 

may include: 

1. Avoiding or reducing current income taxes. 

2. Providing the donor with a “tax-free” investment vehicle in 

which assets can be sold and traded freely. 

3. Generating more income from the same assets versus 

selling and reinvesting outside of the trust. 

4. Redirecting the donor’s “social capital” to reduce estate 

taxes and fund other charitable interests. 

B. Two Key Types of Charitable Trusts: 

1. The Charitable Remainder Trust (“CRT”). The CRT is a 

trust in which one or more noncharitable beneficiaries 

receive the trust income for a certain period, followed by one 

or more charitable beneficiaries as remaindermen.  The CRT 

has several variations that are covered later in this material, 

and is by far the more popular of the two types of trusts. 

2. The Charitable Lead Trust (“CLT”).  The CLT provides an 

income stream during its terms to one or more charitable 
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beneficiaries, and then leaves the corpus of the trust to one 

or more noncharitable beneficiaries. 

II. The ABCs of CRTs. 

A. Specific potential benefits available by using a CRT are: 

1. Avoiding capital gains tax.   Upon the sale of a capital 

asset by a CRT, no capital gains tax is immediately due 

because of the charitable nature of the trust. 

2. Increasing an income stream.  Because the trustee will 

have more net proceeds to invest after the sale of an asset 

than the donor would if he or she sold the same asset 

outside of the trust, a larger income stream can be 

generated from the same asset. 

3. Saving other income taxes.  The donor receives a current 

charitable income tax deduction for the present value of the 

remainder interest that will pass to charity.  This can be used 

to offset other income on Schedule A and save the donor 

additional current income taxes. 

4. Saving estate taxes. The effect of a CRT is to remove the 

value of any asset owned by the trust from the donor’s 

estate, thereby reducing the donor’s estate tax liability. 

5. Furthering charitable interests.  By leaving the corpus of 

the CRT to charity at the end of the trust term, the donor can 
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further his or her charitable interests while also meeting 

current income needs of the donor or other beneficiaries.  

B. There are two basic types of CRTs: 

1. The Charitable Remainder Unitrust (“CRUT”).  In a 

CRUT, the income beneficiaries receive an income stream 

based upon the assets owned in the trust valued annually.  

The income each year, then, will rise or fall with the 

investment performance of the trust. 

2. The Charitable Remainder Annuity Trust (“CRAT”).  In a 

CRAT, the income is a set amount based upon a stated 

dollar amount or a percentage of the assets invested at 

inception of the trust.   

C. There are some basic requirements under IRC § 664 (and the 

applicable Treasury Regulations, Revenue Rulings, and revenue 

Procedures) that apply to both CRUTs and CRATs.  To qualify as 

either type, a trust must: 

1. Be an irrevocable trust valid under state law (see Treas. 

Regs. § 1.664-1(a)(1)(i)). 

2. Provide for the payment of an annuity or a unitrust amount 

(see Treas. Regs. § 1.664-1(a)(2)), which must comply with 

the 5% minimum and 50% maximum rules described below 

for each type of trust (see infra Section II.D.2). 
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3. Pay income to at least one noncharitable beneficiary in 

annual or more frequent installments (see IRC 

§§ 664(d)(1)(A), 664(d)(2)(A)). 

4. Prohibit payments to any person of any amount other than 

the annuity or unitrust payments and the charitable 

remainder interest (see IRC §§ 664(d)(1)(B), 664(d)(2)(B)). 

5. Transfer to or apply for the benefit of only charitable 

organizations described in IRC Section 170(c) the remainder 

interest at the expiration of the annuity or unitrust term (see 

IRC §§ 664(d)(1)(C), 664(d)(2)(C)). 

6. Not restrict the investment options of the trustee in the 

governing instrument (see Treas. Regs. § 1.664-1(a)(3)). 

7. Function exclusively as a CRT from its date or creation (see 

Treas. Regs. § 1.664-1(a)(4)). 

8. Provide in its governing instrument for proration of the 

annuity or unitrust amount for any short year based upon the 

actual number of days (see Treas. Regs. §§ 1.664-

2(a)(1)(iv)(a), 1.664-3(a)(1)(iv)(a)). 

9. Require in the governing instrument payment of the annuity 

or unitrust amount for a period beginning with the first year of 

the trust and continuing (i) for the life or lives of a named 

individual or individuals living at the creation of the trust, or 
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(ii) for a term of years not to exceed twenty (20) (see IRC 

§§ 664(d)(1)(A), 664(d)(2)(A)).  A combination of the two 

may be used, but the trust will not qualify if the payment 

period may extend beyond (i) the lives of the beneficiaries 

living at the creation of the trust and (ii) twenty (20) years.  

Two permissible examples are: 

Example 1:  An otherwise qualified CRUT provides 
for a unitrust payable to Beneficiary (“B”) for the 
shorter of B’s life or 20 years. 
 
Example 2:  An otherwise qualified CRAT provides 
for payment of the annuity to B for life and then to 
Successor (“S”) for the shorter of S’s life or 20 
years.  This is permissible if both B and S were 
alive at the time the trust was created. 
 

D. A couple of the basic rules differ between a CRAT and a CRUT.  

More specifically, these rules apply to the following: 

1. Additions to trust.  No additional contributions may be 

made to a CRAT (Treas. Regs. § 1.664-2(b)); however, 

CRUTs may receive subsequent, additional contributions of 

property (Treas. Regs. § 1.664-3(b)).  The CRAT instrument 

must explicitly prohibit additions to the trust, and the CRUT 

instrument must either prohibit additions to the trust or 

provide special rules for valuing unitrust payments in the 

event additional assets are transferred to the trust. 
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2. Payment amount to income beneficiaries.  Both CRATs 

and CRUTs must provide for payments to the income 

beneficiaries that are 5% and 50% of the value of assets in 

the trust.  Under IRC Section 664(d)(1)(A), a CRAT must pay 

a sum certain that is at least 5% and not more than 50% of 

“the initial net fair market value of all property placed in the 

trust.”  IRC Section 664(d)(2)(A), requires a CRUT to pay a 

“fixed percentage (which is not less than 5 percent nor more 

than 50 percent) of the net fair market value of its assets, 

valued annually.” 

E. Permissible annuity or unitrust payment beneficiaries. 

1. Named “persons.”  Annuity or unitrust amount must be 

payable to or for the benefit of at least one named person 

other than a Section 170(c) organization. §§ 664(d)(1)(A), 

664(d)(2)(A).  A “person” may be an individual, trust, estate, 

association, company, corporation, or partnership. 

2. Pets.  A pet is not a permissible beneficiary.  See Rev. Rul. 

78-105 (concluding that three instances in which a unitrust 

provided for a pet with the remainder to charity did not 

qualify as a CRUT). 

3. Named Classes.  The regulations define “named person or 

persons” to include members of a named class (Treas. Reg. 
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§§ 1.664-2(a)(3)(i), 1.664-3(a)(3)(i)).  If the payment to a 

class is for the lives of a class of individuals, then all of the 

individuals must be alive and ascertainable at the inception 

of the trust.  Id.  If, however, the period to a class is for a 

term of years, it may include afterborn members of that 

class.  Treas. Reg. §§ 1.664-2(a)(5)(i), 1.664-3(a)(5)(i). 

4. Charitable organizations.  An IRC Section 170(c) 

organization may be a recipient of trust income, either as a 

party named in the trust instrument or by a sprinkle power 

given to the trustee.  The trust will still qualify as a CRT if at 

least one beneficiary is not a Section 170(c) organization.  

Treas. Regs. §§ 1.664-2(a)(3)(i), 1.664-3(a)(3)(i).  The donor 

will not receive any additional charitable deduction for the 

income given to a charity or charities. 

F. Remainder beneficiaries. 

1. Only charitable beneficiaries permitted.  The trust 

instrument must provide that after the termination of the 

annuity or unitrust period, the entire remainder of the trust 

will be “irrevocably transferred, in whole or in part, to or for 

the use of one or more organizations described in section 

170(c) or retained, in whole or in part, for such use.”  Treas. 

Regs. §§ 1.664-2(a)(6)(i), 1.664-3(a)(6)(i). 
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2. Multiple beneficiaries.  If more than one charity is named 

as a remainder beneficiary, their interests may be 

successive or concurrent.  Treas. Regs. §§ 1.664-2(a)(6)(iii), 

1.664-3(a)(6)(iii). 

3. Alternative remaindermen.  The trust instrument must 

provide for the selection of an alternative remainder 

beneficiary upon the failure of the designated remaindermen.  

Treas. Regs. §§ 1.664-2(a)(6)(iv), 1.664-3(a)(6)(iv).  The 

alternative remainder beneficiary or beneficiaries may be 

selected in any manner set forth in the trust instrument, 

although any such alternative beneficiary must be an IRC 

Section 170(c) charitable organization.  Id.   

4. Donor authority to change remaindermen.  The donor of 

an inter vivos CRT may retain the right to change the 

remaindermen, provided that any substitute remainder 

beneficiary must also be a Section 170(c) charitable 

organization.  See Rev. Rul. 76-8, 1976-1 C.B. 179. 

5. Required value of remainder interest.  Although the 

annuity or unitrust amount payable to the income beneficiary 

may be as high as 50%, there is also a required minimum 

value for the remainder interest.  IRC Sections 664(d)(1)(D) 

and 664(d)(2)(D) were added by the Taxpayer Relief Act of 
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1997, and require that the present value of the remainder 

interest be equal to at least 10% of the net fair market value 

of assets contributed to the trust.  This provision limits the 

use of CRTs for young donors or for multiple life 

beneficiaries. 

G. Permissible and impermissible contributions. 

1. No specific restrictions.  IRC Section 664 and the 

regulations under it have no specific prohibitions on the 

types of property that may be contributed to a CRT.  

Restrictions arise as a result of the interplay between 

Section 664 and other tax provisions (e.g., private foundation 

rules applicable to CRTs, grantor trust rules, and unrelated 

business income tax provisions). 

2. Capital assets.  The vast majority of inter vivos CRTs are 

funded with capital assets that have a taxable gain awaiting 

recognized if the donor sells the asset.  This is because the 

donor can transfer the asset to the CRT without recognition 

of the gain, and the trust can sell the asset without paying 

tax on the gain.  This allows the donor to receive more 

income from the same asset versus selling the asset outright 

for reinvestment. 

Example 3:  Donor (“D”) has a $250,000 rental property with 
a basis of $50,000.  D faces a combined federal and state 
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capital gains tax rate of 20%.  D plans to sell the property and 
reinvest the proceeds for a retirement income, from which he 
anticipates an average annual return of 8%.   If D sells the 
property himself for reinvestment, he will have $210,000 for 
reinvestment, generating an anticipated income of $16,800 
per year.  If D instead transfers the property to a CRT and the 
trustee sells the property, the entire $250,000 will remain for 
reinvestment.  Using an 8% CRAT or CRUT, the income to D 
on the same asset will be $20,000 per year. 

3. Cash.  With the exception of seed money to get a trust 

started, most CRT donors will not fund their trusts with cash.  

This is because the donor does not receive the same tax-

savings leverage he or she does in funding the trust with a 

capital asset. 

4. IRD assets.  Assets that contact “income in respect of a 

decedent” (“IRD”) under IRC Section 691 may be a good 

choice for funding testamentary CRTs.  The CRT will not be 

required to pay tax on the IRD asset, and can keep 100% of 

the funds to generate a higher return for the income 

beneficiaries.  The income beneficiaries will be taxed on the 

IRD only as it is distributed to them.  See, e.g., PLR 

9634019. 

5. Encumbered property.  Encumbered property may be 

transferred to a CRT only if (i) the donor is released from any 

personal liability on the debt or (ii) the encumbrance is 

removed from the property prior to its transfer.  Treas. Regs. 
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§ 1.664-1(a)(4).  The application of self-dealing rules under 

IRC Section 4941 and the debt-financed income rules under 

IRC Section 514(a) also make it advisable not to use 

encumbered property to fund a CRT. 

6. Homestead or other personal use property.  Unless the 

donor plans to sell an asset without retaining any control or 

use rights, the property should not be used to fund a CRT.  

As noted supra at Section II.C.6, the trust will not qualify if 

the trustee is restricted from selling and reinvesting the trust 

corpus.  Retention of any life estate or other use rights by 

the donor will disqualify the trust as a CRT.  In addition, self-

dealing rules will prohibit the donor from leasing the property 

from the trust because the donor is a “disqualified person.” 

7. Closely held stock.  A CRT may not own S corporation 

stock because it will disqualify the corporation from 

subchapter S treatment.  See Rev. Rul. 92-48, 1992-1 C.B. 

301.  Otherwise, a CRT may take title to other closely held 

business interests, and may even sell them to the donor or 

other family members if proper precautions are followed to 

avoid self-dealing. 

III. Distribution and Tax Matters. 
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A. Nature of and taxation of income distributions.  Note that what 

follows is a very simplified, brief summary of just a couple of the tax 

issues involved.  An exhaustive or even more extensive discussion 

of tax issues is beyond the scope of this presentation. 

1. IRC Section 664(b) (and its regulations) requires a four-tier 

accounting system for income and distributions of that 

income.  Income is to be accounted for separately by tier 

and distributions are deemed to be taken in the following 

priority: 

a. Ordinary income (IRC Section 664(b)(1)). 

b. Capital gains (IRC Section 664(b)(2)). 

c. Other income (e.g., tax-free bonds) (IRC Section 

664(b)(3)).  

d. Trust Corpus (IRC Section 664(b)(4)). 

2. If distributions are made to a Section 170(c) organization, 

the order set forth under Section 664(b) is reversed.  Treas. 

Regs. § 1.664-1(e)(1). 

3. The distributions in the hands of the beneficiary will have the 

same character as the tier to which they were attributed and 

taxed accordingly.  The income will be deemed to have been 

distributed on the last day of the year in which the trust 

required to be distributed.  Treas. Regs. § 1.664(d)(4)(i). 
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B. Income tax charitable deduction for donor. 

1. The donor receives a charitable income tax deduction for the 

present value of the remainder interest that will ultimately 

pass to charity under the CRT.  In addition to complying with 

other income tax deduction rules, the donor of a CRT must 

attach to his or her income tax return a statement setting 

forth the computation of the present value of the remainder 

interest.  Treas. Regs. §§ 1.664-2(d), 1.664-4(c).  For 

unmarketable assets, a qualified appraisal is now required 

per IRC Section 170(f)(11)(C), which was added by the 

Pension Protection Act of 2006. 

2. Valuing the remainder interest is governed by IRC Section 

7520.  That section requires the use of IRS actuarial tables 

with mortality data that are updated every ten years and a 

discount rate equal to 120% of the applicable federal rate 

(“AFR”) for midterm obligations under IRC Section 1274(d), 

compounded annually and rounded to the nearest 0.2%.  

The donor may use the rate in effect for the month of the 

transfer or for either of the two months preceding the 

transfer.  IRS Notice 89-24 provides guidelines (including a 

formula) for valuing interests under Section 7520. 
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3. The Treasury Regulations prescribe the procedures to be 

followed to elect the Section 7520 rate (see Treas. Regs. 

§§ 1.7520-2(a)(4), 1.7520-2(b); 20.7520-2(a)(4), 20.7520-

2(b); and 25.7520-2(a)(4), 25.7520-2(b)).  Information must 

be attached to the first return on which the deduction is 

being claimed containing: 

a. A statement that a Section 7520 election is being 

made; 

b. A description of the interest being valued; 

c. The applicable valuation date; 

d. The names and tax numbers of the trust beneficiaries; 

e. The names, birthdates, and any other relevant 

information (e.g., terminal illness) of any measuring 

lives; and 

f. A computation of the deduction. 

4. The donor will receive a charitable income tax deduction for 

the value of the remainder interest (which equal to at least 

10% of the net fair market value of the assets transferred 

into the trust, see supra Section II.F.5).  In accordance with 

other income tax charitable deduction rules, this deduction 

may be used on Form 1040 Schedule A to offset other 

income, and it may be carried forward for up to five years. 
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C. Gift taxes.   

1. Gift taxes are not normally a major concern with inter vivos 

CRTs because the income recipient is generally the donor, 

and they are obviously not a concern with testamentary 

CRTs because the transfer occurs at death. 

2. Gift tax concerns arise only in the context of inter vivos 

CRTs where an individual other than the grantor is a 

designated recipient of the annuity or unitrust amount.  Note, 

however, that even where no gift tax is implicated, the donor 

must still file a gift tax return.  IRC § 6019. 

3. In simplified terms, the value of the gift where a donor 

creates a CRT and names another individual as the sole 

recipient of the annuity or unitrust interest will be the net fair 

market of the assets transferred to trust minus the present 

value of the remainder interest determined under IRC 

Section 7520.   

D. Estate taxes. 

1. Since a qualified CRT is a charitable instrument, the donor’s 

will normally receive a charitable deduction under IRC 

Section 2055(a).  The deduction under Section 2055(a) is 

the value of the property included in the estate and 

transferred to charity. 
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2. In the case of an inter vivos CRT with the term expiring at 

the death of the donor, the effect will be to remove the value 

of the asset from the estate completely. 

3. In the case of testamentary CRT, the deduction to the estate 

will be the present value of the remainder interest valued at 

the time of the trust’s inception (generally held to be the date 

of death). 

IV. Examples and Illustrations to demonstrate the Variations on the CRUT. 

A. Assumptions/Fact Pattern:   

1. Husband (“H”) and Wife (“W”) are ages 64 and 62, 

respectively.   

2. H and W have worked together operating H’s independent 

medical practice, and H is planning to retire at age 65.   

3. The practice was conducted from a building owned by H and 

W next to the local hospital.  H had the building appraised at 

$500,000, and their basis in the building is $100,000.   

4. The hospital is interested in acquiring the building and is 

willing to pay the appraised value, although no agreement 

has been reached for the sale.   

5. H and W’s combined federal and state marginal income tax 

rate is 35%. 
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6. The combined federal and state capital gains tax rate faced 

by H and W if they sell the building is 20%, which would 

result in a capital gain tax of $80,000.   

7. H and W’s estate is also large enough that the survivor’s 

estate will owe federal estate tax unless the survivor of them 

dies in 2010.   

8. We will assume that the current estate tax law does not 

change and that both H and W live to exactly their life 

expectancies under the IRS mortality tables (i.e., they have 

24 years left).  They will face a 55% estate tax rate on these 

assets at death. 

9. We will also assume that the net investment performance of 

the CRT created by H and W matches exactly to the unitrust 

amount paid to them each year. 

10. The date of creation of each CRT in the illustrations and the 

funding of the CRT were January 1, 2008. 

11. Each CRT also provides a unitrust amount to be paid to H 

and W jointly during their lives and then solely to the survivor 

for his or her lifetime. 

12. The unitrust rate for each CRT is 8% per year to be paid 

annually at the end of each year. 

B. Standard Charitable Remainder Unitrust (“SCRUT”). 
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1. H and W create an SCRUT with the specified 8% unitrust 

amount.  

2. H and W fund the trust with the $500,000 building used in 

their medical practice. 

3. The present value of the remainder interest is $89,775 under 

the applicable IRS tables and AFR. 

4. From the charitable deduction, H and W save up to $31,421 

in other income taxes (i.e., [$89,775 deduction] x [35% 

marginal rate]). 

5. The trustee of the SCRUT sells the building, free of capital 

gains tax, and invests all $500,000 of the proceeds. 

6. H and W receive $40,000 from the SCRUT annually.  

Investment of the $420,000 of net proceeds without the trust 

would yield only $33,600 annually at 8%. 

7. Upon the death of the survivor of H and W, the remaining 

proceeds pass to one or more charities selected by them 

free of federal estate tax. 

8. Benefits H and W derived by using the SCRUT: 

a. Ordinary income taxes saved:  $  31,421 

b. Capital gains taxes saved:   $  80,000 

c. Additional lifetime income (24 years): $153,600 

d. Estate tax saved:    $275,000 
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e. Total Dollars Saved   $540,021 

C. Net Income Only Charitable Remainder Unitrust (“NICRUT”). 

1. The Concern:  The asset used to fund the trust may not sell 

as anticipated and the trustee would be required to distribute 

back to the unitrust amount beneficiary portions of the 

principal to meet payout requirements.  Doing so will reduce 

the principle of the trust and lower future unitrust payouts to 

be used for retirement income. 

2. The Solution:  The NICRUT, based in IRC § 664(d)(3)(A) 

and its regulations, allows a CRT to pay the beneficiary the 

lesser of trust income or the unitrust amount each year. 

3. Additional Assumptions:  Same assumptions as in Section 

IV.A, with the following modifications.  The deal with the 

hospital never materializes and the trust is unable to sell the 

building until early 2009, but the sale is still for $500,000.  

During the year 2009, the trust’s net income is only 6.6% 

(income of $33,000), but it earns the expected 8% thereafter.  

H and W plan to retire when H reaches age 67 rather than 

age 65, so not receiving income from the trust right away is 

not a major problem. 

4. The Variations from the SCRUT:  The steps will follow the 

same ones as the SCRUT with the following differences: 
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a. H and W receive no income distributions in 2008. 

b. H and W receive income of only $33,000 in 2009. 

5. Benefits H and W derived by using the NICRUT: 

a. Ordinary income taxes saved:  $  31,421 

b. Capital gains taxes saved:   $  80,000 

c. Additional lifetime income (24 years): $106,600 

d. Estate tax saved:    $275,000 

e. Total Dollars Saved   $493,021 

D. Net Income with Makeup Charitable Remainder Unitrust 

(“NIMCRUT”). 

1. The Concern:  While the donors may be able to delay receipt 

of some of the income by relying on other assets more 

heavily at retirement, they ultimately need the full 8% payout 

as part of their retirement income.  A delay in the sale is 

acceptable if there is some way to replenish the other assets 

depleted while waiting for the sale. 

2. The Solution:  The NIMCRUT, based in IRC § 664(d)(3)(B) 

and its regulations, allows a trust instrument to pay the 

beneficiary the lesser of trust income or the unitrust amount 

each year, to track the deficiencies in the amounts paid to 

the beneficiary, and then to make larger distributions in 

future years to “makeup” the deficiency. 
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3. Additional Assumptions:  Same assumptions as in Section 

IV.A, with the following modifications.  The deal with the 

hospital never materializes and the trust is unable to sell the 

building until early 2009, but the sale is still for $500,000.  

During the year 2009, the trust’s net income is only 6.6% 

(annual income of $33,000).  In the year 2010, the trust has 

a very good investment year and earns 17.4% (annual 

income of $87,000).  Thereafter the trust earns only the 

expected 8% annually.  H and W still plan to retire when H 

reaches age 65, but they have other liquid assets on which 

they can rely for income until the sale is completed, provided 

that they will be able to replenish those assets to produce 

the intended income for the future. 

4. The Variations from the SCRUT:  The steps will follow the 

same ones as the SCRUT with the following differences: 

a. H and W receive no income distributions in 2008 

making a unitrust deficit of $40,000. 

b. H and W receive income of only $33,000 in 2009, 

making the unitrust deficit accrue to $47,000. 

c. H and W receive all of the trust income of $87,000 in 

2010, which pays the unitrust deficit in full and makes 

the regular payment for 2010. 
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d. H and W receive annual payments of 8% (i.e., 

$40,000) thereafter. 

5. Benefits H and W derived by using the SCRUT: 

a. Ordinary income taxes saved:  $  31,421 

b. Capital gains taxes saved:   $  80,000 

c. Additional lifetime income (24 years): $153,600 

d. Estate tax saved:    $275,000 

e. Total Dollars Saved   $540,021 

E. Flip Charitable Remainder Unitrust (“FLIPCRUT”). 

1. The Concern:  The donors may want to establish a CRUT for 

the capital gains tax advantages now, but they may not need 

the income to start until some future event such as 

retirement.  The donors are not comfortable with the 

NICRUT or the NIMCRUT because they will be relying on 

specified unitrust amount and are willing to trade the risk of 

slightly lower payouts due to depletion of trust principal 

rather than taking a large hit in any year when the trust has 

poor investment performance.  

2. The Solution:  The FLIPCRUT, based in Treas. Regs. 

§ 1.664-3(a)(1) and other IRS rulings, allows a trust 

instrument to start out as a NICRUT or  a NIMCRUT, and 

then convert to an SCRUT for purposes of determining the 
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unitrust amount after the occurrence of a triggering event.  

This is a one-time conversion event only, and the triggering 

event must be outside the control of the trustee or any other 

persons.  That being said, permissible triggering events are 

marriage, divorce, death, divorce, and the sale of an 

unmarketable asset (such as real estate).  Treas. Regs. 

§§ 1.664-3(a)(1)(i)(c), 1.664-3(a)(1)(i)(c). 

3. Additional Assumptions:  Same assumptions as in Section 

IV.A, with the following modifications.  H does not plan to 

retire for 5-10 years, but will be joining the hospital’s practice 

group.  The deal with the hospital is consummated at the 

appraised value of $500,000 in January of 2008 and the trust 

earns 8% on its investments each year.  H and W would 

prefer to wait until H retires to start drawing income from the 

trust. 

4. Use of the FLIPCRUT:  The steps will follow the same ones 

as the SCRUT with the following differences: 

a. The trustee invests the assets of the trust to produce 

only principal growth, no income.  Thus, H and W do 

not receive any distributions from the trust and the 

corpus continues to grow at 8% per year. 
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b. By the end of 2012, the principal (growing at 8% per 

year) equals $714,257. 

c. H retires at the end of 2012 (the triggering event) and 

the trust begins distributing the unitrust amount to H 

and W in 2013. 

d. H and W receive annual payments of 8% (i.e., 

$57,141) thereafter for their remaining 19 years (per 

the IRS mortality tables). 

5. Benefits H and W derived by using the SCRUT: 

a. Ordinary income taxes saved:  $  31,421 

b. Capital gains taxes saved:   $  80,000 

c. Additional lifetime income (24 years): $279,279 

d. Estate tax saved:    $275,000 

e. Total Dollars Saved   $655,700 
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NOTE:   
 
Specimen forms for CRTs and CLTs are available from the IRS. 
 
They may also be accessed at the Thompson & Associates web site at the 
following URL: 
http://ceplan.com/gen/pfdlynl.aspx?p1=1839&p2=1840&p3=1841 
 
Foregoing analysis & materials presented courtesy of: 
 
William R. Gustoff, JD 
Executive Vice President 
Thompson & Associates 
BGustoff@ceplan.com 
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ATTRIBUTES OF CHARITABLE REMAINDER TRUSTS  

AND PROFILES OF THEIR MOST LIKELY USERS 
 
 
CHARITABLE REMAINDER TRUSTS 
 
Benefits:  
 
1.  Most flexibility in amount and timing of receipt of lifetime income. Both fixed 

(annuity trust) and variable (unitrust) income possible. Possible to defer some 

or all income through use of a "net-income with make-up provisions" unitrust 

invested to defer income and maximize growth. So-called "retirement 

unitrusts" very popular; have been considered by IRS for possible revisions in 

regulations, but no adverse current position nor forewarned.  

 

2.  Use of the net-income unitrust allows for funding with an asset not currently 

producing income and allows for sale of the contributed asset by the trust at 

other than "fire-sale" price. With issuance of final regulations, "flip" unitrusts 

are possible under some conditions, with June 8, 1999 the applicable date for 

some “flips” to be finalized.  In "flip" unitrusts, the trust operates as a net-

income trust until most or all of the nonliquid assets are sold, then flips to a 

regular payout unitrust after the sale. After the sale, any accumulated 

deficiencies cannot be made up.  

 

3.  Variable income from a unitrust offers better chance of keeping up with 

inflation and maintaining the purchase price of the lifetime income. As value 

of trust assets increases, fixed percentage payout produces more dollars. 

Likelihood of keeping up with inflation much greater if 5% payout chosen, 

then both excess income and growth in value maximize the growth of the 

value of the trust assets.  
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4.  For individuals who want a larger layout percentage than realistic in current 

economy (5 to 6%) who believe interest rates will increase in the near future 

and don't mind reducing the charitable value for deduction purposes, using a 

net-income unitrust with a higher layout percentage (6, 7, 8%) may be 

attractive (of course charitable value will be less).  

 

5.  Flexibility in length of trust term. Trusts may last for the lifetime of one or more 

individuals, with either joint or consecutive payments. Trusts may last for a 

term of years, not to exceed 20 years. The trust term can also be a 

combination of lives and a term of years, e.g. parents for life then children or 

grandchildren for term.  

 

6.  Term of years trusts have been used to provide cash flow for college years, or 

to provide some cash flow to income beneficiaries while maximizing 

charitable value for income tax or gift/estate tax deduction purposes.  

 

7.  Tax character of distributions to life income beneficiaries based on four-tier 

system. Possible to receive tax-favored income (long-term capital gain 

income, tax-exempt income, or tax-free return of corpus). Possible to receive 

only tax-exempt income if fund with cash or tax-exempt holdings and trust 

only invests in tax-exempt investments.  

 

8.  Maximum donor involvement of all the charitable life income plans. Trusts can 

be established without any involvement by a charitable organization. No 

federal requirement to notify charities named as irrevocable beneficiaries. 

Donor can be his or her own trustee, but at one time needed independent 

trustee with hard-to-value assets. Under final regulations, independent trustee 

is not needed, only qualified appraisal of hard-to-value assets.  Donor can 

retain the right to change which charities take the trust assets at the end of 
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the trust term and in which proportion.  

 

9.  Can provide that payouts to income beneficiaries cease upon the occurrence 

of a qualified contingency (divorce, remarriage, for example). 

 

10.  Charitable remainder annuity trust produces the same high charitable value for 

deduction purposes as charitable gift annuities.   

 

11.  Can do all charitable giving in one vehicle because multiple charities can be 

named to divide the trust assets at the end of the trust term.  

 

12.  When contribute appreciated asset to a fund, long-term capital gain never 

recognized, so no long-term capital gains tax paid, either by donor or trust.  

 

 

 Disadvantages:     

 

1.  If corporate trustee used, usually not economically feasible at less than 

$300,000 or so, even more.  

 

2.  Costs to establish the trust or for legal review can be substantial (although 

should be less due to issuance of IRS sample documents).  

 

3.  Complicated accounting required and annual trust tax return which can 

increase trustee fees or annual costs when donor is the trustee.  

 

4. Trusts can end before the end of the trust term if trust assets consumed.  

 

5.  Setting payout percentage above 5% increases the likelihood of use of corpus 
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to make annual distributions. In a unitrust, use of corpus to make current 

payouts also reduces future payouts. In an annuity trust, use of the corpus 

can cause the corpus to be eroded before end of the trust term.  

 

6.  Under 1997 tax act, payout rate may not exceed 50% and if the present value 

of the charitable interest is less than 10% when funded (in both charitable 

remainder annuity trusts and charitable remainder unitrusts), the trust is not a 

qualified charitable remainder trust, so no charitable deductions and treated 

as a taxable trust.  This provision also affects additions to current unitrusts, 

which must meet these tests as well. 

 

7.  In unitrusts, fairly slight variations in investment performance as compared to 

investment illustrations can cause substantial differences in lifetime 

performance of the trust. Donors don't always understand the subtle impacts 

or are frustrated when less than optimum results are achieved.  

 

 

Charitable Remainder Trusts Donor Profiles  

 

 

Annuity Trusts (Fixed Income):  

 

1.  75+ year old donors who could afford to make an outright gift, but are 

concerned about future income needs and want something they can "count 

on."  

 

2.  Donors who want a life income plan where all the income will be tax-exempt 

interest; may fund initially with cash or municipal bond holdings. Normally are 

either highly compensated or have a large amount of taxable income from 
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other sources.  

 

3.  Donors who want a nominal income they can "count on" and budget for; 

charitable gift annuities not available or the donor does not trust the charity 

and wants a Trustee to manage the process; or donors who want to retain the 

right to change the charitable remaindermen.  

 

4.  Donors who want income they can "count on" and want the larger immediate 

income tax deduction generated by the CRAT as opposed to the charitable 

remainder unitrust. Especially attractive if the donor names older parents as 

the trust's income beneficiary(ies) to assist in their support (gift tax 

implications possible).  

 

5.  Donors who simply want to replace a fixed income (such as income from a 

Certificate of Deposit) and make a future charitable contribution at the same 

time.  

 

6.  Donors with low-yield appreciated assets who want higher current income 

without incurring long-term capital gains taxes. Typically a large, one-time 

transfer to fund the trust.  

 

     

Unitrusts (Variable, Market-Driven Income):  

 

1.  Younger (50's/60's) donors who could afford to make an outright gift, but are 

concerned about future income needs and want something that can keep up 

with inflation.  

 

2.  Donors with low-yield appreciated assets who want higher current income 
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without incurring long-term capital gains taxes. Typically fund the trust with a 

large transfer, but like the idea that additional assets can be added during 

lifetime, or can be "poured over" from the estate of the first spouse to die for 

additional income for the surviving spouse without management 

responsibilities.  

 

3.  Older donors who want a variable, market-driven income.  

 

4.  Donors who want a higher payout rate than economically feasible at present 

(net-income unitrust or net-income unitrust with make-up provision).  

 

5.  Donors who want a variable, market-driven income, but want to preserve the 

trust corpus for the charitable remaindermen (net-income unitrust).  

 

6.  Donors who want to fund a charitable remainder trust with an asset not 

currently producing an income (net-income unitrust or net-income unitrust 

with make-up provision to give the Trustee time to produce income for 

distribution; avoids distribution of the corpus when no income has been 

earned.)  

 

7.  Donors who still enjoy the excitement of stock and bond market deviations 

and have higher risk tolerance.  

 

8.  Donors who want to assist with a "younger" (60s) parent's support but want a 

variable, market-driven income for the parent.  

 

9.  Donors who want to "defer" the income until later (around the time of 

retirement).  
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 Note: It is possible to invest charitable remainder unitrusts so there is only 

income distributed when the income beneficiary requests it and none 

distributed in other years. This allows for total deferral until some point in 

the future, such as retirement. The charitable remainder unitrust assets 

are invested in a special type of growth investment or occasionally, in 

deferred variable annuities. The IRS has reviewed whether such 

"retirement" unitrusts are abusive, but has taken no formal regulatory 

position on these particular vehicles. 
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The IRS recently released eight new sample charitable remainder unitrust forms replacing 
those issued in 1990. In this article, St. Louis attorney Lawrence P. Katzenstein, writing for 
Leimberg Information Services, offers his "first impressions" commentary on the sample 
CRUT forms with an eye for changes practitioners will want to make in the forms for use 
with clients. 

EXECUTIVE SUMMARY: 

In Revenue Procedures 2005-52 through 2005-59, the Internal Revenue Service 

has issued sample charitable remainder unitrust forms replacing the sample 

forms issued in 1990. As with the annuity trust forms issued in 2003, the new 

forms are a significant improvement over the prior forms and the explanatory 

material and annotations provided by the Internal Revenue Service are very 

useful. 

 

FACTS:  
The specific forms issued are as follows: 

1. Inter vivos charitable remainder unitrust (CRUT) for one measuring life - 

Rev. Proc. 2005-52. 
2.  Inter vivos CRAT for a term of years - Rev. Proc. 2005-53. 
3.  Inter vivos CRUT with consecutive interests for two measuring lives - Rev. 

Proc. 2005-54. 
4. Inter vivos CRUT for concurrent and consecutive interests for two 

measuring lives - Rev. Proc. 2005-55. 
5. Testamentary CRUT for one measuring life - Rev. Proc. 2005-56. 
6.  Testamentary CRUT for a term of years - Rev. proc. 2005-57. 
7.  Testamentary CRUT with consecutive interests for two measuring lives - 

Rev. Proc. 2005-58. 
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8.  Testamentary CRUT with concurrent and consecutive interests for two 

measuring lives - Rev. Proc. 2005-59. 

 

WHAT'S NEW AND DIFFERENT? 

 

The forms are more complicated than the annuity trust forms, of course, because 

there are more flavors of unitrusts: regular unitrusts, income-only with makeup, 

income-only without makeup, and flip unitrusts (referred to by the Service as 

"combination of methods unitrusts"). 

 

The forms track closely the annuity trust forms issued in 2003 and many of the 

comments one could make about the forms were also true of the annuity trust forms. 

 

But a number of the items are specific to unitrusts: 

 

The annotations note that if an additional contribution is made to an existing 

charitable remainder unitrust and the contribution does not satisfy the 10% test of 

section 664(d(2)(D) the contribution is treated as a transfer to a separate trust under 

section 664(d)(4). 

 

The annotations also include information and language regarding unitrusts with more 

than one valuation date. It will be rare when more than one valuation date will be 

desirable, because of the considerable complexities such a provision entails. 

 

The annotations also include alternate language for testamentary additions to 

unitrusts and alternate methods of computing the deferred payments. 

 

The annotations to the income-only variants take into account changes in state law 

definitions of income and provide that proceeds of sales of assets may be allocated 
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to income under the terms of the governing instrument if not prohibited by applicable 

local law. Further, a discretionary power to make the allocation may be granted to 

the trustee to the extent that the applicable estate statute permits the trustee to 

make adjustments between income and principal to treat beneficiaries impartially. 

One assumes that prior IRS pronouncements prohibiting allocation of pre-gift gain to 

income still govern. 

 

The annotations to the flip unitrust-which can make a one time change from an 

income only (with or without makeup) to a regular unitrust-note that the change may 

not be discretionary with or in the control of the trustees or any other persons. 

However, the usual trigger will be the sale of unproductive property which is, of 

course, within the control of the trustees. 

 

I suppose what the Service is really saying is that only events of dependent 

significance count. There is something new in the flip unitrust forms: separate and 

detailed language regarding pro-ration of the unitrust amount in years both before 

and after the effective date of the triggering event. 

 

BEWARE: NO MENTION OF NEW WAIVER REQUIREMENTS IN TWO LIFE 

TRUSTS! 

 

Interestingly, and perhaps even bizarrely, the two life trusts, which will almost always 

be for husband and wife, say nothing about the waiver requirements of Revenue 

Procedure 2005-24 (The tax trap covered by Larry Katzenstein, Charles Schultz, 

and Conrad Teitell in Charitable Planning Newsletters 73, 74, and 76 at 

http://www.leimbergservices.com ) . 

 

The forms include no sample waiver language for a spousal interest and the 

annotations do not even mention the existence of the necessity imposed by 
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Revenue Procedure 2005-24. 

 

Has the Service had a change of heart, or are they merely punting on the exact 

requirements? Or maybe spousal waivers is some else's department. 

 

HANDLE WITH CARE! 

The trust language itself is straightforward and to the point, and each form includes 

alternate provisions. As with the prior forms, the new forms must be used with care, 

although the thorough annotations provided by the Service will prevent many more 

inadvertent errors than the previous versions. 

 

IRS PROVIDED ALTERNATIVES:  
 

Examples of the kinds of alternatives provided by the Service, as well as explanatory 

cautions in the explanatory material, are the following: 

1. The annotations point out that if the trust is funded with unmarketable assets, the 

annual or more frequent fair market value determination must be made by an 

independent trustee or must be determined by a qualified appraisal from a 

qualified appraiser as defined in the regulations. 

2. The old IRS unitrust forms included language to the effect that the charitable 

remainder beneficiary must be an organization described in Code section 170(c). 

This was a trap for many, because section 170(c) includes private foundations, 

which have lower income tax percentage limitations. 

 

In addition, the deduction for gifts of appreciated property other than marketable 

securities is limited to basis if the charity is a private foundation. The explanatory 

annotations include a warning and alternative language for the case (which is the 

usual one) where the donor wishes the charitable beneficiary to be a public 
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charity.T 

 

3. he annotations point out that the unitrust amount may be payable to members of 

a named class in a term of years trust even if the members of the class are not 

living or ascertainable at the creation of the trust. The annotations also point out 

that sprinkling powers cannot be held by certain persons without causing the 

trust to be treated as a grantor trust for income tax purposes. 

 

4. The forms point out that the unitrust amount may be paid in equal or unequal 

installments throughout the year. Unequal installments create complexities of 

valuation, and most practitioners will want to avoid unequal payments. 

 

5.  The annotations point out that generally the unitrust amount must be paid before 

the close of the taxable year in which it is due, and refer the reader to the 

regulations under section 664 which were adopted to prevent abuses related to 

the 2-year, high pay out charitable remainder trust. 

 

6. The annotations point out that the trust may provide for an amount other than the 

unitrust amount to be paid in the discretion of the trustee to a charitable 

organization, and further point out that if distribution is made in kind, the adjusted 

basis of distributed property must be fairly representative of adjusted basis of 

property in the trust. 

 

7. The annotations point out that the charitable remainder beneficiary may be 

selected by the trustee or some other person, or that the power to name the 

charitable beneficiary may be retained by the donor. In that case the gift will be 

incomplete for gift tax purposes, but the charitable income tax deduction will still 

be available. The forms also include alternate provisions in which the donor 

retains the right to substitute the charitable remainderman. 
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8. Another interesting provision referred to in the annotation is the qualified 

contingency provision of section 664(f) which permits a trust to end early upon 

the happening of any contingency, whether or not the actuarial value of the 

contingency can be determined. The qualified contingency is ignored for 

valuation purposes, but it will not disqualify the trust. 

 

PLANNING MODIFICATIONS YOU'LL WANT TO MAKE TO THE FORMS:  
 

There are several changes most practitioners will want to make in the forms. 

 

1. First, the forms provide as the default that the final payment will be prorated. In 

many cases this necessitates a payment of the stub period payment to the 

beneficiary's estate for the period after the last payment and until the 

beneficiary's death. Most practitioners will want to provide that the final payment 

will be the regular payment preceding the beneficiary's death. 

 

2. As noted above, most practitioners will want to limit the charitable remainder 

beneficiary to public charities described in section 170(b)(1)(A), as provided in 

the alternative language. 

 

3. Most practitioners will want to include a spendthrift provision, at least where the 

beneficiary is not the donor. The advisability and effect of a spendthrift provision 

will depend on state law. 4. In the two-life trusts, the forms have much simpler 

language regarding payment of taxes on the first death than were used in some 

of the prior IRS pronouncements. The two-life trust form does not include as a 

default provision a retained testamentary power to revoke the interest of the 
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successor beneficiary so as to prevent a gift for gift tax purposes. 

 

Most practitioners will want to include that provision, even in the case of trusts for 

spouses. Where the donor has retained the right to change the charitable 

remainder beneficiary, including a power to revoke the survivorship interest of the 

spouse will avoid the necessity for filing a gift tax return. Note that this power 

must be testamentary rather than a lifetime power to avoid grantor trust 

treatment. (By contrast, the power to designate a different charitable remainder 

beneficiary may be an inter vivos or a testamentary power.) 

 

NITS AND LICE:  
 

In one respect, the generally useful forms are unnecessarily nitpicking. The 

explanatory material accompanying the term of years trust states that the term of 

a term of years trust must not exceed 20 years, and then includes the following 

sentence: 

 

"Thus, for example, the unitrust period of a CRAT for a term of 20 years will end 

on the date preceding the 20th anniversary of the date the trust was created." 

 

But surely a trust ending on the 20th anniversary date of the trust should qualify. 

 

Requiring that the term end one day before the 20th anniversary seems 

unnecessarily nitpicking and undoubtedly many trusts have been written calling 

for the trust to terminate on the 20th anniversary date. Do all of these fail to 

qualify? Actually, now that we have a required 10% minimum actuarial value for 

both CRATs and CRUTs, the term limitation is really unnecessary. But it will be 

up to Congress to change that. 

 

Steve Leimberg's Charitable Planning Newsletter # 80 (August 22, 2005) at 
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http://www.leimbergservices.com. Copyright 2005 Leimberg Information Services, Inc. (LISI). 

334



41 
 

 
CHARITABLE REMAINDER TRUSTS - TWO CASE STUDIES 

 
 
CASE ONE: 
 
 FACTS AND DONOR OBJECTIVES: 
 
Prospect contacts Gift Planner about an appreciated asset, a home that she and 

her husband left in Atlanta when he was transferred to a new job to Texas. They 

have since held that principal residence longer than two years, and, under the 

former tax law, would be paying capital gains taxes on its appreciation if they 

personally sold it.  They had passed the point, under former law, in which they 

had to reinvest the sale proceeds from their principal residence within two years 

to avoid reporting and paying capital gains tax on the appreciation. 

 

Prospect tells Gift Planner she has three goals for this property: 

a) she would like a tax deduction if she gives it to charity, 

b) she doesn’t want to pay capital gains taxes on the property, and 

c) she wants to use the property for the college education of her children, 

currently ages 4 and 7. 

 

HURDLES: 
 

The very young ages of Prospect’s children pose significant problems for an 

income stream.  There would be virtually no deduction for any lifetime interests 

for such young beneficiaries. 

 

SOLUTION: 
 

Gift Planner suggests a charitable remainder unitrust for these two young 

beneficiaries, for a term of years not to exceed 20 years.  A twenty year period 
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would provide income for both children through college and probably even 

graduate school, too, an expressed goal of Prospect for the transaction.  A 5% 

payout with a twenty year term also meets another of Prospect’s goal, to receive 

an itemizable charitable income tax deduction for her gift. 

 

Funding a charitable remainder trust with the home, the appreciated property 

itself by a deed transfer, meets Prospect’s second goal, not to pay capital gains 

tax on the property.  And, the trust would then be funded with the full fair market 

value of the property (though that value would be recomputed on the trust’s first 

anniversary date, at which time any real estate commission and other selling 

expenses would be deducted from its portfolio value), producing a higher value 

investment against which to earn income and invest from the trust’s very 

inception. 

 

Gift Planner suggests the net income only variation of the unitrust, the 

NIMCRUT, because the trust could be invested for growth in the first years, 

perhaps even for 11 years, of the trust when income was not really needed.  

Then, when the older child reached age 17, by investment strategy, the trust 

could begin producing more income.  The Prospect could even choose a make-

up option, so that in later years, income due but not paid out in the early years of 

the trust could be “made up” to its two young income beneficiaries. 

 

At the end of the trust term, the trust would terminate and the trust portfolio value 

distributed outright to charity, to fund a charitable use of Prospect’s own 

choosing.  This would remove this asset from the family.  However, all of the 

Prospect’s three goals were met and even exceeded by this gift plan. 
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CONSIDER CHARITABLE REMAINDER TRUSTS also for the exercise of a 

stock redemption, the CRT can be funded, the stock given to the trustee, which 

exercises the redemption within the stated period.   

CASE TWO: 
 
FACTS AND DONOR OBJECTIVES: 
 
Donor, a retired military officer living on the East Coast, chose to invest over the 

years in rental real estate.  He is an active manager and overseer of his rental 

property, and his units are well-maintained and have appreciated significantly in 

value over the years.  He believes that the properties are marketable and most 

could be sold relatively quickly. 

 

Donor and his wife have one child, a daughter, who has an advanced degree and 

who is employed with a good job.  She is married to a neurologist, and they plan 

not to have children.  They engage in very adventuresome hobbies and 

vacations that could pose significant personal danger to them. 

 

Donor wants to avoid recognizing capital gains tax on the appreciation in his 

rental units.  He is also concerned about recapturing depreciation as ordinary 

income when he ultimately disposes of those properties.  His wife is anxious for 

him to get out of the rental business since she is growing weary of tenant calls 

and matters that intrude daily upon their private life.  Those demands have also 

meant less travel, which she would like to do more of now that her husband is 

retired. 

 

HURDLES: 
 

Donor’s wife would also like for these rental properties to eventually benefit their 

only child, even though Donor feels that their daughter is and will be well taken 
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care of.  He also wonders if he should make many long-term provisions for his 

daughter when she engages in activities that could pose a threat to a long life. 

  

SOLUTIONS: 

 

Gift Planner suggests a charitable remainder unitrust at a 5% payout rate with 

Donor and spouse as its income beneficiaries.  The trust could be funded initially 

with one of the rental properties, and no capital gains tax would be recognized 

from the transfer of the appreciated property itself, by deed, into the trust.  The 

trust would be funded with the full fair market value of the rental property, against 

which balance the Donor and his spouse would receive income (until the first 

revaluation date, after which expenses of sale would reduce the portfolio value).  

The initial trust value would not be reduced by capital gains taxes, meaning the 

trust would produce greater income for the Donor and spouse from its inception. 

 

Gift Planner suggests a 5% payout because of Donor and his spouse’s relatively 

young age, in trust terms, each only 71 years old.  The 5% with a unitrust allows 

the reinvestment of excess income feature to really work, hopefully meaning 

greater payments over the many years of the trust for the couple as they age and 

inflation means a costlier lifestyle.  The 5% payout also yields the greatest 

charitable income tax deduction for the couple. 

 

Donor’s wife wants to include their daughter as an income beneficiary of the 

trust, which can be legally accomplished but which diminishes many of the 

favorable aspects of the trust.  There would be inclusion, perhaps significant, in 

Donor’s estate for a portion of this trust if it contains an income interest to the 

daughter that survives Donor and spouse.  The charitable remainder unitrust 

would be revalued as of Donor’s date of death, and the charitable deduction 

recomputed depending then on the ages of his surviving spouse and daughter.  
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But, the marital deduction that would have been available if the trust provided 

only for the Donor and spouse and, together with the charitable deduction would 

have meant no estate tax effect, is lost when the daughter is added as an income 

beneficiary.  Upon reflection, the Donor decided not to add his daughter because 

he can provide for her in other ways plus her lifestyle indicates to him that she 

does not need their support. 

 

Donor is so pleased with the operation of the unitrust, that he embarks upon a 

plan to add a piece of rental real estate to it each year, meaning a new itemizable 

charitable income tax deduction every time he adds to the trust.  He is careful to 

work with his accountant to ensure that, given his other income, he can fully use 

the deduction each year.  Additionally, there is no depreciation recapture to 

Donor since he used a straight-line approach and he is transferring the properties 

to into the charitable trust.   

 

Donor’s spouse appreciates this arrangement since, over time, it will divest her 

husband of his duties as landlord while converting those appreciated properties 

into a more liquid source of income, which will allow the couple additional income 

to travel and to enjoy their retirement years.  Donor would not have believed it 

originally, but the couple now feel that could ultimately transfer up to $1,000,000 

over time into this trust, meaning a much significant gift for their favorite charity 

than they ever would have thought possible.  They remark to the Gift Planner that 

this arrangement has allowed them to truly become philanthropists. 
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The Law of Endowments 
(The Uniform Prudent Management of Institutional Funds Act) 

Erik Dryburgh 

I. WHAT IS AN ENDOWMENT? 

A. To a donor, an endowment is a sum of money given to a charity for charitable 
purposes, with only the “income” being spent and “principal” being preserved. 

B. To an accountant, it is a fund which is “permanently restricted”.   

C. To a lawyer, it is an institutional fund not wholly expendable on a current basis 
under the terms of the gift instrument. 

D. Thus, a “true” endowment is one established or created by the donor.  A board-
restricted endowment (or “quasi-endowment”) is created when the Board takes 
unrestricted funds and imposes a spending restriction. 

II. WHAT WAS UMIFA AND WHY WAS IT ADOPTED? 

The Uniform Management of Institutional Funds Act (UMIFA) is a uniform law which 
provides rules regarding how much of an endowment a charity can spend, for what 
purpose, and how the charity should invest the endowment funds.  UMIFA was the 
governing law in California through December 31, 2008.  It was adopted because 
charities and their lawyers were unsure how to define “income” in the context of an 
endowment.  Many looked to trust law, which generally defines “income” as including 
interest, dividends and the like, but defines gains as “principal”.  Thus, charities invested 
endowments in bonds and high-dividend stocks, but passed by investments with 
favorable growth prospects if they had a low current yield.  Consequently, long-term 
yield suffered.  The drafters of UMIFA thought charities should be able to spend a 
prudent portion of the gains earned by an endowment.

III. SO WHAT IS UPMIFA? 

A. UMIFA is thought to be out of date, particularly as to management, investment, 
and spending issues.  In particular, the post-dot.com “down” market resulted in 
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many “underwater” endowments, exposing the flaws in the UMIFA spending 
rules.

B. UPMIFA was approved by the National Conference of Commissioners on 
Uniform State Laws in July 2006, and has been adopted by approximately one-
half of the states. 

C. California adopted UPMIFA (Senate Bill 1329) effective January 1, 2009.  It 
applies to funds created after that date, and to decisions made after that date for 
existing endowments (i.e., it will be “retroactive”). 

IV. HOW DOES AN ENDOWMENT GET CREATED? 

A. An endowment fund is a fund not wholly expendable by the institution on a 
current basis under the terms of the applicable gift instrument.  UPMIFA makes it 
clear that the term “endowment fund” does not include funds that the charity 
designates as endowment (these are “quasi-endowment” funds). 

B. UPMIFA defines a gift instrument as being a “record” – information inscribed on 
a tangible medium or stored electronically – including an institutional solicitation, 
under which property is given.  UPMIFA thus makes it clear that a gift instrument 
must be in writing, but expands the definition to include email.  Governance 
documents, such as Bylaws, may be part of the gift instrument.  A record is part 
of the gift instrument, however, only if the donor and the charity were, or should 
have been, aware of its terms. 

V. HOW SHOULD A CHARITY INVEST ITS ENDOWMENT? 

A. Investment is a matter of state law.  In California, the Board is subject to the rules 
on prudent investments as set forth in both the Corporations Code and UPMIFA 
(which unfortunately are not entirely consistent). 

B. The Corporations Code provides that in making investments, a Board must “avoid 
speculation, looking instead to the permanent disposition of the funds, considering 
the probable income, as well as the probable safety of funds.”  This is an “old 
fashioned” and fairly conservative statement of the prudent investor rule. 

C. UPMIFA articulates a standard of care for both managing and investing an 
endowment.  It requires the charity to consider the charitable purposes of the 
charity, and the purposes of the endowment fund.  It requires the Board (and 
others responsible for managing and investing) to act in good faith and with the 
care of an ordinary prudent person, and notes that the charity may incur only 
appropriate and reasonable costs. 
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The charity must consider: 

1. General economic conditions, 

2. Effects of inflation and deflation, 

3. Tax consequences, 

4. The role of each investment in the overall portfolio, 

5. Expected total return from income and appreciation, 

6. The charity’s other resources, and 

7. The needs of the charity and the fund to make distributions and 
preserve capital. 

D. UPMIFA provides that an individual investment must be analyzed in the context 
of the total portfolio and the overall risk-reward objectives, and that a charity can 
invest in any kind of property that is not inconsistent with the standard of care. 

E. UPMIFA imposes a duty to diversify. 

VI. HOW MUCH OF AN ENDOWMENT CAN A CHARITY SPEND?   

A. UMIFA provided that “The governing board may appropriate for expenditure for 
the uses and purposes for which an endowment fund is established so much of the 
net appreciation, both realized and unrealized, in the fair value of the assets of an 
endowment fund over the historic dollar value of the fund as is prudent ….”

Net appreciation includes realized gains and unrealized gains. 

Historic dollar value is “the aggregate fair value in dollars of (1) an endowment 
fund at the time it became an endowment fund, (2) each subsequent donation to 
the endowment fund at the time it is made, and (3) each accumulation made 
pursuant to a direction in the applicable gift instrument at the time the 
accumulation is added to the endowment fund.” 

Although UMIFA did not explicitly so state, most attorneys concluded that 
“income” (e.g., interest and dividends) could be spent as well (even with an 
“underwater” endowment).  

B. UPMIFA makes a radical change and does away with the concept of “historic 
dollar value”.  UPMIFA allows a charity to appropriate for expenditure, or 
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accumulate, so much of an endowment fund as the charity determines is prudent 
for the purposes for which the fund was established. 

The charity must consider: 

1. The duration and preservation of the endowment fund, 

2. The purposes of the charity and the fund, 

3. General economic conditions, 

4. Effects of inflation and deflation, 

5. Expected total return from income and appreciation, 

6. The charity’s other resources, and

7. The charity’s investment policy. 

C. California’s UPMIFA includes the optional provision stating that an appropriation 
of greater than 7% of the average FMV of an endowment (averaged over the last 
three years) is be presumptively imprudent.   

VII. WHAT ABOUT DELEGATION? 

UPMIFA allows a charity to delegate management and/or investment decisions to agents.  
The charity must act prudently in selecting the agent, establishing the scope of the 
delegation, and reviewing the agent’s actions.  A charity that does so is not liable for the 
actions of the agent.  However, the agent is held to a “reasonable care” standard and is 
expressly made subject to appropriate court jurisdiction.

VIII. WHAT ABOUT CHANGING A RESTRICTION? 

A. UPMIFA allows a charity to release or modify a restriction regarding 
management, investment, or purpose of a fund if the donor consents in writing.   

B. If a purpose or use restriction becomes unlawful, impracticable, impossible to 
achieve, or wasteful, the court may modify the restriction in a manner consistent 
with the donor’s intent.  The Attorney General must be notified. 

C. The court can modify a management or investment restriction if it has become 
impracticable or wasteful, impairs the management or investment of the fund, or 
(if due to unforeseen circumstances) the release would further the purposes of the 
fund.  The Attorney General must be notified. 
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D. If a fund is less than $100,000 in value and over 20 years old, and the charity 
determines that a restriction on the management, investment, or use of the fund is 
unlawful, impracticable, impossible to achieve, or wasteful, the charity can (after 
notice to the Attorney General) release or modify the restriction.  It must 
thereafter use the funds in a manner consistent with the donor’s charitable 
purposes.

IX. WHAT ABOUT ENFORCING SPENDING OR PURPOSE RESTRICTIONS? 

A. The Attorney General can bring an action to enforce the terms of a restricted gift.  
Depending on the law governing the internal affairs of the charity, an officer, 
director, or even a voting member may be able to challenge a breach of trust.  See, 
e.g., Cal. Corp. Code §5142 (for California nonprofit public benefit corporations).

B. What if the donor believes the institution is violating the use restriction?  Some 
states have held that unless the donor reserves a right to enforce in the gift 
instrument, only the state Attorney General has legal standing (Carl Herzog 
Foundation v. University of Bridgeport, 699 A.2d 995 (1997)).  Other states have 
concluded that a donor may have standing (LB Research and Education 
Foundation v. UCLA Foundation, 130 CalApp 4th 171 (2005); Smithers v. St. 
Luke’s Roosevelt Hospital Center, 723 N.Y.S.2d 426 (2001)). 

C. A donor may consider building donor standing into the gift instrument.  A power 
of reversion is likely to render the gift incomplete and non-deductible for income 
tax purposes; consider including a power to redirect the gift to another charity 
willing to abide by the restrictions in the event of default. 

X. WHAT ABOUT THOSE ACCOUNTANTS? 

A. In general, for accounting purposes, funds received as “true” endowments are 
classified as permanently restricted.  Funds subject to a restriction that the Board 
can satisfy – such as a timing restriction or purpose restriction – are classified as 
temporarily restricted.  Funds received with no donor-imposed restrictions are 
classified as unrestricted.  

B. FASB Staff Position 117-1 sets forth guidelines for reporting endowments 
governed by UPMIFA.  It states that a charity should classify “all or a portion” of 
an endowment as permanently restricted net assets, based upon explicit donor 
restrictions (if any) or what the Board determines must be retained permanently.  
For example, a Board could determine that UPMIFA requires it to maintain the 
“historic dollar value” of its endowments.  The value of an endowment in excess 
of the amount reported as permanently restricted is to be reported as temporarily 
restricted, until such time as some amount is “appropriated for expenditure”, at 
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which time that amount becomes unrestricted.  FASB Staff is not encouraging 
charities to report as permanently restricted the purchasing power of an 
endowment (e.g., initial value increased by the rate of inflation, not reduced for 
losses or expenditures).  FSP 117-1 also requires more disclosure, including 
information regarding a charity’s spending policy and investment policy. 

C. FASB 124 requires that distributions from the endowment, and losses suffered by 
the endowment, be taken from the endowment portion of the temporarily 
restricted asset class first (until it goes to zero), then from the unrestricted asset 
class.  Put another way, the amount reported as permanently restricted funds 
would not change if there is a significant investment loss; the loss would reduce 
the temporarily restricted and the unrestricted asset classes.   

351



{00221488.DOC; 4}

The Uniform Prudent Management of Institutional Funds Act: 
What We Have Learned So Far… 

Erik Dryburgh 

I. Review the Gift Instruments 

 Review for specific spending language – beyond “spend income, interest and dividends, don’t 
spend principal” 

 Three categories of endowments: 
! Those with a specific spending limitation 
! Those governed by the UPMIFA spending rule 
! Quasi-endowment

 Need to review: 
! Donor gift letters and instruments 
! Charity solicitations 
! Perhaps charity governing documents 

 May need to consult: 
! An attorney regarding gift instrument language – there is lots of “gray” between “spend 

income” and “don’t spend per UPMIFA” 
! The donor to discuss on the “interpretation” of his/her gift language 
! The Attorney General’s Office 

II. Decide Spending Approach 

 Endowments with a specific spending rule:  
! Abide by the rule 
! Segregate and track gift separately 

 Endowments subject to UPMIFA: 
! Remember it is a default rule of construction  
! General rule – spend that which is “prudent”, considering 7 factors 
! 7% of fair market value “cap” 

 Process: 
! Board to review the UPMIFA factors 
! Board to review facts and circumstances of each fund 
! Document decision process  
! Goal is to demonstrate Board met its standard of care 
! Note this should be an annual process 
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 Possible options: 
! Continue to spend per past policy  
! Decrease spending  
! Don’t invade “historic dollar value”  
! Spend more during time of need, less when flush 
! Different spending amounts for different funds? 

III. Accounting Issues 

Board to decide the amount that “must be retained permanently consistent with relevant law” 
(which is classified as Permanently Restricted) 

 Board to review what to disclose on Financial Statements 

IV. Review endowment policy 

 Update for UPMIFA 

 Re-visit dollar-minimums for: 
! Naming rights 
! Restricted purpose 
! Separately negotiated fund agreement 

V. Review Investment Policy 

Update for revised UPMIFA prudent investor rules 

Focus on meeting standard of care, and Board’s ability to rely on experts 

VI. Review Gift Acceptance Policy 

 IRS Form 990 now inquires about GAP for “nonstandard” gifts 

VII. Disclose Endowment Terms to Donors 

Take the opportunity to contact donors 

Put the endowment policy on the web 

Offer sample bequest language:  “I leave $_____ to Charity X, to be held and administered per 
the terms of The Charity X Endowment Fund” 

VIII. Release of Restrictions 

 Address funds with unwanted/unworkable restrictions: 
! Release or modify with donor consent  
! Secure Probate Court order modifying purpose/use restrictions 
! Secure Probate Court order modifying management or investment restrictions  
! Release or modify restrictions on “old and small” funds 
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ENDOWMENT ALTERNATIVES FOR RELUCTANT DONORS

Erik Dryburgh 

The Virtual Endowment

Attractive to a donor who wants to make an endowed gift now, has high current income, but 
doesn’t have the necessary principal amount. 

Essentially a binding pledge for the desired endowment principal amount (payable in a specified 
number of years or even at death) coupled with a binding pledge to pay (for example) 5% of the 
principal amount every year until the principal is paid.

The Mortgage Endowment

The donor essentially pays his endowment amount over time.  Using the endowment principal 
amount, a payment term, and a interest rate, you can calculate the required annual payment using 
a mortgage amortization program. 

Revocable Endowment

Essentially, a Grantor Reversionary term-of-years CLT.  Donor gets an upfront income tax 
deduction, charity gets an annual annuity payment for the term-of-years, and at the end – the 
donor can either roll the gift over into a new CLT or take the funds back. 
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The Impact  of “Philanthropic Planning” 
On Your Career

Brian M. Sagrestano,  JD, CFRE
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© 2012 Gift Planning Development, LLC

Introduction

�Defining Donor-Centered “Philanthropic 
Planning”

�Understanding Generational Cohorts

�How Changing Generational Cohorts Led to 
the Need for Philanthropic Planning

�Impact of Philanthropic Planning on 
Advancement Hiring and Training

�Impact of Philanthropic Planning on 
Professional Advisors

Defining Donor-Centered 
Philanthropic Planning

�Emerging Model for Working with Philanthropists

�Asks What the Philanthropist Needs to Accomplish 
For:

�Self

�Family

�Future

�Charities Believe In/Legacies Want to Create

�Integrates Those Goals into Tax, Estate and 
Financial Planning

Generational Cohorts

�Identifying Cohorts

�Defining Moments

�Shared Values

�Traditionalists (Born Pre-1946)

�New Philanthropists (Born 1946-
Present)

Generation Name Birth 
Years

Depression 1912-1921

World War II 1922-1927

Post-War 1928-1945

Leading Boomers 1946-1954

Younger Boomers 1955-1964

Generation X 1965-1976

Millennials 1977-1984?

Great Recession 1985-?

Depression 
1912-1921
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Depression (1912-1921)

�Bequests to Charity’s Rainy Day 

Fund

�Trust

�Face to Face (Visual 

Presentation)

�Kids Will Be Involved
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World War II 
1922-1927
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World War II (1922-1927)

�Common Good

�Public Service

�Trust

�Bequest and Current Gifts

�Matching Gifts

�Referrals

�Immortality

Post War
1928-1945
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Post War (1928-1945)
�Shared Experiences

�Significant Resources

�Trust

�Giving Clubs

�Gift Annuities

�Paying for Grandkids Education

�Passing on Values

Leading 
Boomers

1946-1954
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Leading Boomers (1946-1954)
�Balancing Act

�Lack Trust

�Social Justice and Changing the World

�Most Generous of All Cohorts

�Low Savings

�No Inheritance for Kids

�“What’s In It for Me”

�Assets Other Than Cash

�Focus on Youth

Younger 
Boomers

1955-1964
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Younger Boomers (1955-1964)
�Promised the Moon…Cynicism

�Missed Youth

�Competitive

�Lack Trust

�Control Freaks

�Retreat to the Home

�Impact

�Make Giving Easy

Generation X
1965-1976
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Gen X (1965-1976)
�Self-Interest

�Work-Life Balance

�Entrepreneurial

�Less Likely to Marry

�Friends First/Trust Peers Not Others

�Environmental

�No Traditional Stewardship Events

�Lack Brand Loyalty

�Change is Bad

Millennials
1977-1984?
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Millennials (1977-1984?)
�Economic Promise

�Careful Dealing with Others

�Don’t Trust Authority

�Hopeful, Idealistic, Social Justice

�Change is Good

�Failure to Launch

�What Corporate Ladder?

�More Traditional Values

�Brand Loyal

�Keep it Fresh
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Great Recession

1985-???

Times They Are A Changin’

�Traditionalists 

�18% of total population

�New Philanthropists

�82% of population

New Philanthropists

�Do not trust charities

�Will not make gifts unless they can see:

�Impact

�Long-term outcomes

�Verifiability

�Accountability

�Real volunteer opportunities

�“Get out of the way”

New Philanthropists

�Use Donor-Centered Philanthropic Planning

�Mission of the charity

�Long-term goals of the donor/family

�Relationship with the charity, not your needs

�Impact and outcomes (robust stewardship)

�Allow more restricted gifts

�Partnerships with professional advisors 

Impact of Philanthropic Planning on 

Advancement Hiring 

� Gift planning specialist positions are being 

eliminated in favor of generalists

� PPP Gift Planner Profile in 2007 showed

� A marked reduction in full-time gift 

planners

� A marked reduction in the time full-

time gift planners spent on gift planning

� PPP membership down over 50% from its 

all-time high
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Impact of Philanthropic Planning on 

Advancement Training 

� All gift officers are now expected to have a 

basic knowledge of gift planning

� Gift planning training is becoming part of 

most major gift training programs

� Charities are “renting” gift planning expertise 

when they need a true expert

Impact of Philanthropic Planning on 

Careers

� Gift planning expertise is shifting from the 

non-profit sector to the for-profit sector 

(except for the largest and most sophisticated 

charities)

� Donors trust their advisors more than non-

profits to provide technical gift planning 

advice

� Advisors have a better understanding of 

donors’ financial situation

Impact of Philanthropic Planning on 

Careers-Gift Planners

� Gift planning specialists will become harder 
and harder to come by-which makes them 
more valuable

� Dedicated gift planning positions will 
become more difficult to find

� Expert gift planners will shift into principal 
gift positions to work with high net worth 
donors

� Collaboration with professional advisors is 
vital to success

Impact of Philanthropic Planning on 

Careers-Development Officers

� Role needs to shift to services only the charity can 

provide

� MISSION

� Gift agreement/Gift acceptance*

� Ensuring donors’ charitable goals are achieved 

by the gift, whether it is a current or future gift

� Need to build relationships with professional 

advisors serving your donors

* For a sample gift acceptance policy: www.plannedgiving.com/brian

Impact of Philanthropic Planning on 

Careers-Professional Advisors

� Advisors need to

� Drive the process

� Not rely on charities for gift planning 

expertise

� Become more knowledgeable about 

charitable methods to meet personal 

planning goals

� Bring charities to the table for mission and 

gift terms discussion

Summary

�Aging generational cohorts have altered 
the fundraising landscape

�Donor-centered philanthropic planning 
techniques are required to reach the 
majority of donors in their peak earning 
years and younger

�Professional advisors, development 
officers and gift planners must 
COLLABORATE to help donors achieve 
their personal planning and philanthropic 
goals
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Introduction 
 
 

The charitable bequest is the most popular planned gift, and for most charities it has been, 
and probably always will be, the centerpiece of the planned giving program. The next 
most popular instrument, at least for charities with a full-service planned giving program, 
is the gift annuity. While the total dollars contributed for charitable remainder trusts 
exceed the amount contributed for gift annuities, the number of gift annuities is larger 
than the number of charitable remainder trusts. 
 
The gift annuity appeals to a charity’s oldest donors. According to a recent survey 
conducted by the American Council on Gift Annuities (“ACGA”), the average age of an 
annuitant of an immediate gift annuity is 78. However, younger donors sometimes 
establish gift annuities as a supplemental retirement plan. Thus, there are two markets for 
this instrument: the largest market being older individuals looking for the security of 
fixed payments, and a smaller market consisting of individuals who want to accumulate 
more for retirement. In both cases, philanthropic intent is presupposed, for a gift annuity 
should be viewed as a means of making a gift and not simply as an investment. 
 
Although large amounts are sometimes contributed for a gift annuity, the average 
contribution according to the ACGA survey is about $43,000, and many gift annuities are 
established with gifts of $10,000 or even less. These data indicate that most donors for 
gift annuities do not have high-net-worth. Those who create charitable remainder trusts 
and charitable lead trusts tend to have greater wealth. 
 
While gift annuities  and charitable remainder trusts have some things in common, they 
are quite different. For instance a gift annuity is not a trust, and with a gift annuity, unlike 
a charitable remainder trust, the charity assumes financial risk. (See the Appendix for a 
detailed comparison of gift annuities and charitable remainder trusts.) 
 
This paper focuses on gift annuities considering in turn a description of gift annuities, the 
tax aspects, how rates are determined, state regulations, sample applications, and some 
marketing suggestions.  
 
 

I.  Understanding the Essentials 
 

A.  Description of a Gift Annuity 
 

A gift annuity is a contract under which a charity, in return for a transfer of cash or 
other property, agrees to pay a fixed sum of money for a period measured by one 
or two lives.  A person who receives payments is called an “annuitant” or 
“beneficiary.”  The contributed property becomes part of the charity’s assets, and 
the payments are a general obligation of the charity.  The annuity is backed by all 
of the charity’s assets, not just by the property contributed. 

378



 3

 
The charity may spend a portion of the contribution immediately, provided it 
retains sufficient reserves to satisfy the requirements of applicable states in which 
gift annuities are regulated.  Most charities, however, keep the entire contribution 
(increased by earnings and decreased by annuity payments and expenses) in 
reserve until the sole or surviving annuitant dies.  The remaining portion of the 
contribution is called the “residuum. 
 

B. Types of Gift Annuities 
 

Immediate Gift Annuity 
 
With an immediate gift annuity the annuitant(s) start(s) receiving payments at the 
end (or beginning) of the payment period immediately following the contribution.  
Payments can be made monthly, quarterly, semi-annually, or annually.  The most 
common arrangement is quarterly payments at the end of the quarter.  The first 
payment is customarily prorated from the date of the contribution to the end of the 
first period, and thus is smaller than subsequent payments, but it is possible to 
stipulate that the first payment be for the full amount.  All of these factors have 
some effect on the charitable deduction. 

 
The annual annuity is determined by multiplying the amount contributed by the 
annuity rate.  For example, if a person, age 65, contributes $10,000 and the 
charity follows the American Council on Gift Annuities (ACGA) suggested rate 
of 4.7 percent, the annual annuity would be $10,000 × 4.7% = $470.  If quarterly 
payments have been selected, the annuitant would receive $117.50 for each full 
quarter. 

 
Deferred Gift Annuity 

With a deferred gift annuity the annuitant(s) start(s) receiving payments at a 
future time, which must be more than one year after the date of the contribution.  
As with immediate gift annuities, payments can be made monthly, quarterly, 
semi-annually, or annually. 
 
 

C.  Tax Aspects of Gift Annuities 
 
1. Allowance of Charitable Deduction 

A gift annuity is a form of bargain sale, for the present value of the 
annuity is less than the value of the property transferred to the charity.  
The donor is entitled to an income tax, gift tax, and/or estate tax charitable 
deduction for the difference or "overpayment."  [See Reg. Secs. 1.170A-
1(d)(1) and 20.2055-2(f).] 
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2. Determination of the Charitable Deduction  
(Immediate Annuities) 

The amount of the deduction or "overpayment" is determined as follows: 
 

a. Multiply the applicable annuity rate by the amount transferred to 
the charity.  This is the annual amount paid to the annuitant(s). 

 
b. Multiply this result by the value of a $1 annual annuity based on 

the appropriate table (S for a single life, R(2) for two lives) for the 
age(s) of the annuitant(s), and for the Charitable Midterm Federal 
Rate (“CMFR”)*.  These tables are found in IRS Publication 1457. 

 
 *Some planned giving publications refer to this rate as the Section 

7520 rate since it is described in that section of the Code. In this 
paper the term “CMFR” is used throughout. 

 
c. Multiply this result by the adjustment-for-payment-frequency 

factor, also found in Publication 1457.  (Use the adjustment factor 
in Table K for payments made at the end of the period, Table J for 
payments made at the beginning of the period.) 

 
d. The result, after completing steps a-c, is the present value of the 

annuity.  The amount of the charitable gift, or deduction, is 
determined by subtracting the present value of the annuity from the 
value of the property transferred. 

 
The CMFR referred to above is 120 percent of the annually compounded 
Applicable Federal Rate (AFR) for mid-term obligations, rounded to the 
nearest .2 percent.  The donor has the option of using the CMFR for the 
current month or either of the two preceding months.  [See IRC Sec. 
7520.]  The higher the applicable rate, the larger the charitable deduction.  
On the other hand, a lower rate results in more of the annuity payment 
being tax-free. 

 
The Regulations dealing with determination of the present value of the 
annuity are Reg. Secs. 1.170A-1(d)(2), 1.101-2(e)(1)(iii)(b)(2), and 
20.2031-7. 

 
3. Determination of the Charitable Deduction  

(Deferred Annuities) 

For deferred gift annuities, as well as for immediate gift annuities, the 
charitable deduction is the amount by which the contribution exceeds the 
present value of the future payments.  However, the method for 
determining that present value is more complicated for deferred annuities 
because both earnings during the deferral period and the probability of 
death occurring prior to the first payment must be taken into consideration.  
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This entails the use of additional tables from IRS Publication 1457, namely 
Table H for Dx factors and Table 90CN for Lx factors. 

 

4. Gifts Resulting in a Reduced Deduction 

If either ordinary income property or unrelated-use tangible personal 
property is contributed for a gift annuity, the charitable deduction will be 
limited to the cost basis of the gift portion.  [See IRC Sec. 170(e).] 

 
As used here, ordinary income property is property which, if sold, would 
not result in long-term capital gain.  It includes: 

x Short-term capital gain property (for example, securities owned one 
year or less), 

x Inventory held for sale to customers in the ordinary course of business, 

x Recaptured gain, which arises from the sale of certain types of 
property that has been depreciated, and 

x Various other types of property (accounts receivable, certain 
intellectual property created by the owner, etc.) 

 
Unrelated-use tangible personal property refers to property not related to 
the purpose that constitutes a charity’s basis for exemption.  A gift of a 
painting to an art museum is a related use because the museum’s purpose 
is to display art.  However, a gift of the painting to a food bank, which 
immediately sells it, would be unrelated to the charity’s purpose. 

 
The following is an example of a gift resulting in a reduced deduction: 

 
Jose contributes for a gift annuity technology stock which he purchased 
eight months ago for $20,000, and which is now valued at $100,000.  If he 
had held the stock for more than one year, the charitable deduction, 
considering all relevant factors, would have been $40,000. 

 
In this instance, however, his charitable deduction is only $8,000, which is 
the cost basis of the gift element [($40,000 ÷ 100,000) × 20,000 = 
$8,000]. 

 
5. Taxation of Annuity Payments 

a. Contribution of Cash 

When cash is contributed, the portion of the annuity payments that 
represents a return of the donor's investment in the contract 
(present value of the annuity) will be tax-free.  That portion is 
determined as follows: 
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i. Determine the "expected return" by multiplying the life 
expectancy(ies) of the annuitant(s) by the annual annuity.  
[Use Table V of Reg. Sec. 1.72-9 for a single life, Table VI 
of Reg. Sec. 1.72-9 for two lives, and make adjustments if 
payments are made less frequently than monthly or if the  
first payment will cover a partial period per Reg. Sec. 1.72-
5(a)(2)(i).] 

 
ii. Divide the present value of the annuity by this "expected 

return."  This yields the "exclusion ratio." 
 

iii. Multiply the annual annuity by the exclusion ratio.  The 
result is the tax-free portion of each payment.  The balance 
is taxable as ordinary income. 

 
Example:  On February 1, 2012 Jasmine, whose date of birth is December 15, 1936, 
contributed $100,000 cash for a gift annuity. The charity to which she made the gift 
offered the ACGA rate of 5.8 percent, and the applicable CMFR was 1.4%. The annual 
payment was $5,800. 
 

$100,000 Gift Annuity (Cash)  
 

 
Present Value of Annuity  =  $58,140 

This is the present value of the annuity 
based on the IRS mortality tables and 
discount rate. This is the capital that is 
returned tax free. 
 

 
Gift Value  =  $41,860 

This is the amount by which the contribution 
($100,000) exceeds the present value of the 
annuity. This “excess” is the charitable deduction. 

 

Annual payment $5,800 
 
Jasmine’s life expectancy, per the IRS Expected Return Multiple Tables, is 12.4 years.  
Thus, total payments over her life expectancy would be $5,800 × 12.4 = $71,920, a 
number known as the “expected return.”   
 
The present value of the annuity (also known as the “investment in the contract”) divided 
by the expected return ($58,140 ÷ 71,920 = .808) is the portion of each payment that is 
excluded from taxation during life expectancy because it is a return of capital.  This 
decimal is known as the “exclusion ratio.”  The exclusion ratio multiplied by the annual 
payment (.808 × $5,800 = $4,686.40) is the portion of each full-year’s payment that is 
tax-free.   
 

Jasmine will be taxed on her Social Security payments if her income exceeds a certain 
threshold amount. Fortunately, the tax-free portion of each payment is not added to 
income. Thus, for some donors a gift annuity is a way to increase cash flow without 
increasing the portion of Social Security payments subject to taxation. 
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The return multiple (life expectancy) is from Table V of Reg. Sec. 1-72-9. In the case of 
an immediate gift annuity, use the return multiple in effect at the time the annuity is 
funded in order to calculate the exclusion ratio (tax-free portion of each payment). In the 
case of a deferred gift annuity, the exclusion ratio will be based on the return multiple in 
effect at the time payments begin. This cannot be known in advance because the return 
multiple tables may change between the time the annuity is funded and payments begin. 
A charity may wish to tell an annuitant how payments from a deferred gift annuity would 
be taxed under existing tables, but with the caveat that the taxation of payments will have 
to be recalculated if the tables change before payments begin, and the old return multiple 
tables are not grandfathered for existing deferred gift annuities. 
 
Some gift planners believe that the return multiple tables in effect when the contribution 
for a deferred gift annuity was made should be used to calculate the exclusion ratio, even 
if those tables change before payments actually start. We disagree with their position for 
the following reasons: IRC Sec. 72(c)(4) says that for purposes of calculating the 
exclusion ratio, the annuity starting date is “the first day of the first period for which an 
amount is received as an annuity under the contract.” Thus, if the first payment were June 
30, 2013, the annuity starting date (in the event payments are quarterly at the end of the 
period) would be April 1, 2013. Private Letter Ruling 7401290510A, a clarification of 
Private Letter Ruling 7309280510A, supports this analysis. It states, “The exclusion ratio 
for a donor who enters into a deferred payment gift annuity contract shall be computed at 
the time the payments start based on the life expectancy at the time payments are to 
commence.”   
 
If new return multiple tables are issued and the old tables are not grandfathered for 
existing deferred gift annuities, the return of capital (whether on a tax-free basis or as 
capital gain) will be the amount originally calculated. It will simply be returned over a 
different period of time. For example, if the return multiple had been 15.0 and changed to 
16.5, the return of capital would be reported ratably over 16.5 years. 
 
In the case of a joint and survivor deferred gift annuity where the annuitants are husband 
and wife, who funded the annuity with jointly-owned or community property, the 
taxation of payments would definitely have to be recalculated in the event that (1) one of 
the spouses dies before the annuity starting date or (2) pursuant to a divorce decree, the 
annuity is divided into two annuities or one spouse is awarded the entire annuity 
payment. The recalculation would be based on the return multiple for one life in effect on 
the annuity starting date (or on the one-life table in effect when the annuity was funded, 
in the event that the tables have changed in the meantime and the old tables were 
grandfathered for existing deferred gift annuities.) 
 
If the sole annuitant of a one-life annuity or the survivor annuitant of a two-life annuity 
dies before the end of his/her life expectancy, he/she gets a posthumous income tax 
deduction for the amount of capital not returned (i.e., for the total unpaid tax-free 
amounts). See IRC Sec. 72(b)(3)(A). The annuitant is entitled to this deduction for use on 
the final income tax return regardless of whether the annuitant or another person funded 
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the annuity. See IRC Sec. 72(b)(3)(B). For the 2010 Form 1040, the deduction was 
reported on Line 28 of Schedule A.  
 
Note:  The immediately-preceding paragraphs apply to a gift annuity, the annuity starting 
date of which occurs after 1986–even if the contribution was made in 1986 or earlier. If 
an annuitant began receiving payments before 1987, the tax-free portion of the annual 
payments will continue to be tax-free no matter how long the annuitant lives. However, if 
the annuitant dies before the end of life expectancy, no income tax deduction will be  
allowed on his or her final income tax return. This change was brought about by the Tax 
Reform Act of 1986. 
 

6.   Contribution of Long-term Capital Gain Property 

 
The contribution of any property for a charitable gift annuity is deemed to be a 
bargain sale of that property. See Reg. Secs. 1.170A-1(d)(3) and 1.1011-
2(a)(4)(i). The donor is subject to tax on the gain attributable to the present 
value of the annuity. The taxable gain is determined by subtracting the basis 
allocated to the present value of the annuity from the present value. 

 
If the following conditions are met, that gain need not be recognized in the 
year of the gift but can be reported ratably over the life expectancy(ies) of the 
annuitant(s). See Reg. Sec. 1.1011-2(a)(4)(ii). 

 
x The annuity is non-assignable except to the charity. 
 
x The donor is the sole annuitant or is the initial annuitant in a two-life 

annuity. 
 

If the annuity payments are made to someone other than the donor, then the 
taxable gain (computed under the bargain sale rules) is all reportable in the 
year property is transferred for the annuity. To the extent the annuity was 
funded with property held one year or less, or with other property with 
ordinary gain, the gain reported in the year of transfer will be taxed as 
ordinary income.  
 
If the annuity is funded with the donor’s separate property, but is payable to 
the donor and then to another, the gain is reported over the donor’s life 
expectancy only. However, any gain not reported by the time the donor dies 
must be reported by the surviving annuitant. The amount reported each year 
by the surviving annuitant will be the same as the donor was reporting, and 
will continue to be reported for the duration of the donor’s life expectancy, 
determined at the time payments began. Sometimes it will be impossible to 
report all of the gain over the donor’s life expectancy. When that is the case, 
planned giving software programs show the remaining gain continuing to be 
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reported ratably by the successor annuitant for however many years it takes to 
report it completely. 

 
If the annuity is funded with jointly-owned or community property, and 
payments are payable to both owners and then to the survivor, the gain can be 
reported ratably over their joint life expectancy. 
 
Any gain unreported at the death of the sole or surviving annuitant is not taxed 
because it is part of the residuum that belongs to the charity. See Figure 2.5. 
 
When gain is reported ratably, annuity payments usually consist of three 
elements: ordinary income, capital gain, and tax-free return of capital. The 
amount of ordinary income will be the same as it would have been had an 
equivalent amount of cash been contributed. The tax-free portion of the 
payments will be reduced by the amount of gain reportable. When property 
with a very low basis is contributed, there may be no tax-free portion. 

 
Finally, if a donor contributes long-term capital gain property but elects under 
IRC Sec. 170(b)(1)(c)(iii) to have the income tax charitable deduction be 
calculated with respect to the property’s cost basis rather than with respect to 
its fair market value, the gain will still be reported as long-term capital gain.   
 
The foregoing specifically applies to an immediate gift annuity, but the same 
method of reporting gain apparently also applies to deferred gift annuities. 
The capital gain would not be reported until the payments begin, and then 
would be reported ratably over the donor’s remaining life expectancy. 

 
Example:  Instead of contributing $100,000 cash for the gift annuity, Jasmine 
contributes stock with a fair market value of $100,000 and a cost basis of 
$40,000. 
 

         PRESENT VALUE OF ANNUITY  $58,140                                  GIFT VALUE  $41,860* 

 

$23,256 

This is the cost 
basis of the present 
value of the annuity. 
It is the capital that 
is returned tax free. 

 

 

$34,884 

This is the capital 
gain allocated to the 
present value of the 
annuity. Since 
Jasmine is the 
annuitant, it is 
reported ratably 
over her life 
expectancy. 
 

 

$16,744 

This is the cost basis 
allocated to the 
charitable gift (the 
deductible portion of 
the contribution). 

 

 

$25,116 

This is the capital 
gain allocated to the 
charitable gift, and 
it is not taxed. 
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*  This is the amount by which the contribution ($100,000) exceeds the value of the 

annuity. This “excess” is the charitable deduction. 
 

For the duration of her life expectancy, Jasmine’s payments will be taxed as follows: 
 
Tax-free return of capital   $23,256 ÷ 12.4**   = $1,875.48 
Capital gain         $34,884 ÷ 12.4**   = $2,813.23 
Ordinary income (the balance of the payment)      $1,111.29          
          $5,800.00 
 
The numbers generated by a computer program may vary from these numbers by a few 
cents because of rounding.  The portion of the payments taxed as ordinary income is the 
same whether $100,000 of cash or $100,000 of long-term appreciated stock is 
contributed.   
 
At the end of her life expectancy the entire capital will have been returned, and the entire 
taxable gain will have been reported. Thereafter, the annuity payments are fully taxable 
as ordinary income. 
 
If Jasmine dies prior to the end of her actuarial life expectancy—i.e., before 12.4 years—
the unreturned capital can be taken as an income tax deduction on her final income tax 
return. (Again, this applies to a gift annuity, the annuity starting date of which occurs 
after 1986–even if the contribution was made in 1986 or earlier.) As indicated, any 
unreported capital gain will not be taxed. 
 
If she were the donor and another person—her  brother, for example—were the successor 
annuitant, the taxable capital gain ($34,884) would be reported ratably over her life only. 
However, if she were to die before the end of her actuarial life expectancy, her brother 
would continue the ratable reporting of gain until it has all been reported. 
 
**  As noted earlier, this is the expected return multiple (life expectancy) in effect now, 
and it should be used for an immediate gift annuity. However, in the case of a deferred 
gift annuity, both the tax-free portion of payments and the amount of payments taxable as 
capital gain will have to be recalculated if the return multiple tables change prior to the 
starting date of the annuity, and the old return multiple tables are not grandfathered for 
existing deferred gift annuities. 
 

7. Gift and Estate Tax Implications 
 

A donor who funds a gift annuity and names an annuitant in addition to, or 
instead of, himself or herself makes two gifts: one to the charity and one to the 
annuitant. Depending on the circumstances, the gifts may or may not be 
reportable and taxable. 
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For example, if a donor establishes an immediate-payment one-life annuity 
and names someone else as annuitant, the donor makes a present interest gift 
to the charity of the gift value and a present interest gift to the annuitant of the 
present value of the annuity. Each of these gifts must be reported on Form 709 
if it exceeds the gift tax annual exclusion. The former is fully deductible, but 
the latter is a taxable gift to the extent it exceeds the annual exclusion. 
 
A donor can avoid making a current taxable gift by reserving the right during 
life, or by testamentary instrument, to revoke the annuitant’s right to 
payments. 
 

 
II. Gift Annuity Rates 

 
The ACGA Board annually publishes suggested rates, which most charities follow. 
Charities that adopt these rates do not have to hire an actuary to develop their own rate 
schedule, and they do not compete with each other on rates. By offering uniform rates 
they encourage individuals to base their decision on which charity they want to support, 
rather than on which charity offers the highest rates. 
 
A. Guidelines 
 

In recommending gift annuity rates, the ACGA is guided by these four 
considerations: 

 
1. A gift should usually result in a significant residuum, and the risk to the 

charity should be minimal. 
 
2. Gift annuity rates should be lower than commercial rates.  (Charities 

represented to Congress and to state regulators that gift annuities do not 
compete with commercial annuities.) 

 
3. Gift annuity rates should be high enough to attract donors. 
 
4.      ACGA rates should have credibility so that most charities will continue to      
           follow them. 
 
 

B. Assumptions Underlying the ACGA Suggested Rates That 
Became Effective January 1, 2012. 

 
1. The residuum (amount of the contribution remaining at the death of the 

annuitant) will be 50 percent, but the present value of that residuum 
(discounted at 3.25 percent) must be at least 20 percent of the amount 
contributed. 
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2. Life expectancies are based on the Annuity 2000 Tables, assuming all 
annuitants are female and are 1.0 years younger than their actual ages.  
The new rates take into consideration projected increases in life 
expectancy per Projection Scale AA since those tables were published. 

 
3. The charity’s expenses for investing gift annuity reserves and 

administering gift annuities total 100 basis points. 
 
4. The total return on gift annuity reserves for immediate gift annuities is 

4.25 percent, or 3.25 percent net of expenses.  This return assumption is 
based on an assumed portfolio consisting of 40 percent equities, 55 
percent 10-year Treasury bonds, and 5 percent cash equivalents, using the 
historical average minus 2.0 percents on large-cap equities and current 
yields on the bonds and cash. 

 
            Note:  The rates for certain older and younger annuitants are lower than 

the rates that would follow from these assumptions. The lower rates for 
older annuitants result from the fact that rates are capped, and there is a 
gradation into the cap.  The lower rates for younger annuitants  is 
necessary to produce rates that result in a charitable deduction of more 
than 10 percent, which is required for a gift annuity to qualify for 
favorable tax treatment under the Internal Revenue Code and Regulations.   

 
5. The interest credited during the deferral period for deferred gift annuities 

is 3.25 percent. 
 

 
III. State Regulations 

 
At the present time: 
 

x 12 states require a segregated reserve fund, annual reporting, and/or a 
detailed application.  (Four additional states that exempt charities from 
most regulations require a reserve fund.) 

 
x 15 states exempt gift annuities from regulation but require a notification to 

the state of an intent to issue gift annuities.  All but one of these states 
require certain disclosure language in the gift annuity agreement. 

 
x 19 states exempt gift annuities from regulation and do not require 

notification to the state.  Six of these states require disclosure language in 
the gift annuity agreement. 

 
x 4 states and the District of Columbia either do not address gift annuities or 

have determined that they are not subject to insurance regulation. 
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A. Segregated Reserve Fund 
 

Sixteen states require a charity to establish an annuity reserve fund:  Alabama, 
Arkansas, California, Florida, Hawaii, Maryland, Montana, New Hampshire, New 
Jersey, New York, North Dakota, Oregon, Pennsylvania, Tennessee, Washington, 
and Wisconsin.  The fund is to be segregated, held separate and distinct from 
other assets of the organization, and its assets may not be used to pay any 
obligations other than annuity payments.  The amount required to be held in the 
fund is generally calculated based on an actuarial methodology, utilizing mortality 
tables and interest rates that can vary from state to state.  Some states require a 
surplus, most often an additional 10 percent of the calculated reserve.   However, 
in Hawaii, New Jersey and Wisconsin the surplus is the greater of 10 percent or 
$100,000.  (Thus, until a charity’s calculated reserves exceed $1 million, the 
required surplus will be $100,000.)  For a charity just launching a gift annuity 
program that includes any of these three states, this in effect creates a minimum 
fund balance requirement of $100,000.  Arkansas and New York also have 
minimum fund balance requirements of $50,000 and $100,000, respectively.   
 
New York is among the states that require a charity to hold 110% of the 
calculated reserve, although a higher amount (125%) is required if a charity is 
able to claim the exemption from annual filing that is available when reserves are 
less than $500,000.  In addition, unless a charity prepares and files an Actuarial 
Opinion and Memorandum that involves an asset adequacy analysis, there is an 
additional surplus a charity must maintain.  This second surplus has been phased 
in over a three year period (2008-2010).  Now, fully implemented as of December 
31, 2010, a charity registered in New York needs to hold 126.5% of calculated 
reserves to meet the layered surplus requirement – or 137.5% if it is in the exempt 
period. 

 
B. Restrictions on Investment of Reserve Fund 
 

California and Florida both place specific limitations on how the segregated 
reserve fund is invested.  In general, the investment limitations imposed are: 
 
x government bonds allowed without limit;   
x corporate bonds generally limited only as to percent in any one company, 

except in California where they are included in limit on publicly-traded 
securities; 

x stock limited to 50 percent of required reserve assets; 
x mutual fund limitations include a 10-percent limit in any one fund 

(Florida), or inclusion as part of the stock limitation, regardless of the 
underlying assets in the mutual fund (California); 

x real estate is not permitted as a reserve investment in California, and is 
limited to 5 percent by Florida.   

 

389



 14

As California requires a “California only” reserve fund, the restrictions apply only 
to reserves held for California residents.  Florida and Wisconsin allow a charity 
the option of creating a state-specific fund.  The Florida restrictions apply just to 
the Florida reserves, whether they are held in a Florida-only fund or in an “all 
states” fund.  However, insuring that the Florida restrictions are met within an all 
states fund may be problematic.   

 
 Eight other states — Hawaii, Maryland, New Hampshire, New Jersey, New York, 

Tennessee, Washington, and Wisconsin — have statutes or regulations that 
specifically mention investment of reserve fund assets, with each requiring 
investment in accordance with a “prudent investor” standard.   

 
 

C. Annual Reporting 
 

Certain states (Arkansas, California, Hawaii, Maryland, New Jersey, New York, 
Tennessee, Washington, and Wisconsin) have a detailed annual reporting 
requirement, involving either use of a specific state form or a statement from a 
CPA (either in the audited financial statements or separate).  Washington and 
Wisconsin specifically require an actuary to verify the reserve requirement as part 
of the annual filing.   
 
 

IV. Applications of Gift Annuities 
 

A.  Gift Annuity to Increase Cash Flow. 
 

Example:  Sarah, age 76, receives pension income, Social Security payments, 
dividends from a few stocks, and interest from CDs.  Her cash flow has been 
declining as interest rates have fallen.  In fact, her CDs are now yielding only 2.0 
percent.  To increase her cash flow and provide a gift to her university she 
contributes $50,000 from a maturing CD for a gift annuity.  Here is how her situation 
changes.  (The figures are based on a CMFR of 1.4 percent.) 
 

Prior to the gift 

Invested in CD $50,000

Interest 1,000

Income tax on interest  

(33 percent rate) 330  

Net spendable  $670

 

After the gift 
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Contributed for gift annuity $50,000 

Annual payment 3,000 

Ordinary income 573 

Tax-free  2,427 

Income tax (33% x 573)      189 

Net spendable $2,811 

 
The cash flow from the gift annuity is almost three times that from the CD.  However, 
with the CD Sarah retains her capital while it is irrevocably committed in the case of 
the gift annuity.  It should also be noted that if Sarah lives beyond her actuarial life 
expectancy, the gift annuity payments are fully taxable as ordinary income. 

 
In addition to significantly increasing her cash flow, Sarah receives an income tax 
charitable deduction of $21,369, which results in tax savings of $7,052. 

 
B.  Gift Annuity for Someone Other Than the Donor 

 
 Sometimes it makes sense for a donor to establish a gift annuity for someone else.  
This means that younger individuals – for example, those who must help support an 
aged parent and those who want to assist a friend or provide for a retiring domestic 
worker – could be prospects.  Often, such assistance is paid with after-tax dollars, 
which can be quite costly for the donor.  For example, a person subject to a 35-
percent tax rate must earn $769 in order to provide a $500 monthly check.  It could be 
advantageous to transfer capital for a gift annuity and name as the annuitant the 
person whom the donor desires to help.  The donor receives an income tax deduction, 
and the tax paid by the annuitant will probably be minimal because a portion of the 
annuity payments will likely be tax-free for a number of years, and the taxable 
portion of the payments will be taxed at a low rate. 
 

Example  
 

In February of 2012, Chris contributed stock having a fair market value of 
$100,000 and a cost basis of $40,000 for a gift annuity and named his mother as 
annuitant, reserving no power to revoke her interest.  His mother, age 82, will 
receive $7,200 per year ($1,800 per quarter) based on the ACGA rate of 7.2 
percent. The deduction and taxation of payments are based on the February 
CMFR of 1.4 percent. 

 
Chris will recognize the capital gain allocated to the present value of the annuity, 
which is $29,950.  However, his charitable deduction of $50,083 will offset the 
taxable gain and reduce taxes on other income somewhat, assuming he is able to 
use the deduction. 
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Since Chris will already have recognized the taxable gain, no part of his mother’s 
payments will consist of capital gain.  For the balance of her life expectancy, 
$6,012 will be tax-free, and only $1,188 will be ordinary income.  The payments 
to her will be taxed the same as they would have been if Chris had contributed 
$100,000 cash. 

 
Chris made a gift to his mother of $49,917 (the present value of her annuity 
payments).  As a present-interest gift, it qualified for the gift tax annual exclusion 
of $13,000.  Thus, assuming he made no other gifts to her in the year he 
established the gift annuity, the taxable gift to his mother was $36,917 ($49,917 – 
13,000).  He could have avoided making any taxable gift by retaining in the gift 
annuity agreement the right, during his life or upon his death, to revoke his 
mother’s annuity interest.  Then he will have made no completed gifts to his 
mother until she actually receives the annuity payments, and since each year’s 
payments are under $13,000, they will be covered by the gift tax annual 
exclusion. 

 
However, some legal advisors are concerned that if an individual sets up an 
income stream payable to a third person and retains control over that stream (e.g., 
is able to terminate it), the income will be taxable to the person who created it.  
They note that although the applicable statute (IRC Sec. 674) pertains to trusts, 
the principle might be broad enough to apply to gift annuities as well.  Other 
authorities take the position that there is no basis for concluding that a statute 
applicable to a trust should also apply to a gift annuity, which is not a trust.  They 
note as well that the payments would not be taxable under the assignment of 
income doctrine because assignment of income arises only when the right to 
receive income has matured in the hands of the assignor, which is not the case 
here because the donor never had a right to the income. 

 
Considering the uncertainty and difference of opinion on this matter, a charity and 
a donor, pursuant to a consultation with their own legal counsels, should decide 
whether to include both inter vivos and testamentary powers of revocation or a 
testamentary power only.  Because there is no statutory authority for concluding 
that payments would be taxable to the donor if there is an inter vivos power, and 
because there are advantages to retaining an inter vivos power, the author suggests 
that gift annuity agreements do include both an inter vivos and a testamentary 
power. 

 
 
C. Gift Annuity That Provides Inflation Protection 

 
Donors may be attracted to a plan that combines the security of fixed payments 
with periodic increases in cash flow. That plan is the step annuity, which is the 
bundling of an immediate gift annuity with a number of deferred gift annuities 
that have successively later payment-starting dates. While it may be possible to 
draft a single gift annuity agreement that contains all of these provisions, the more 
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prudent course is to execute simultaneously multiple agreements, differing only in 
the timing and amount of payments. The charity could issue one quarterly check 
combining the amounts due from all of the annuities. 

 

Kenneth, who was born November 20, 1946, wants his annual payments to 
increase at the average historical inflation rate (approximately 3.5 percent).  The 
following chart shows how much he would have contributed on January 1, 2012, 
if he wanted these adjustments annually for eight years.  Actually, he could have 
provided for them for whatever period he chose.  The calculations are based on 
the February CMFR of 1.4 percent. 

 
Type of                    Contribution         Payment       Payment         Total 
Annuity                       Amount             Beginning Date                  Increment               Payment  
                                                   
Immediate       $100,000         3/31/2012                      $4,700      $4,700 
Deferred           $3,290         3/31/2013                         $165      $4,865 
Deferred           $3,333         3/31/2014                         $170      $5,035 
Deferred           $3,259         3/31/2015                         $176      $5,211 
Deferred           $3,193         3/31/2016                         $182      $5,393 
Deferred           $3,150                3/31/2017                         $189      $5,582  
Deferred           $3,047                3/31/2018                         $195      $5,777 
Deferred           $2,971          3/31/2019                         $202      $5,979 
Deferred           $2,944          3/31/2020                         $209      $6,188 
 
 
Mr. K’s total contribution in January 1, 2012 was $125,187, and his payments would 
retain their purchasing power for the next eight years (or for whatever period he chose), 
assuming the future rate of inflation approximates the historical average. 
 
A charity might hesitate to agree to this plan because the amount contributed for each 
deferred gift annuity is less than the stated minimum in the gift acceptance policies.  
However, the charity may be willing to make an exception because the total amount 
contributed is well above the minimum, the bundled annuities are identical except for the 
payment-beginning date and the annuity amount, and they can be consolidated for the 
purpose of making the payments.  The plan should not prove to be an administrative 
burden, and it could appeal to donors concerned about escalating prices.   
 
 

D. Super-Flexible Gift Annuity as a Supplemental Retirement Plan 
 

            Most gift planners by now are probably familiar with the flexible deferred 
gift annuity.  Three Private Letter Ruling pertaining to it have been issued 
(9743054, 200449033, and 200742010).  Ordinarily, the donor would establish a 
single annuity pursuant to an agreement that allows the donor to decide later when 
to begin payments.  The older the donor (or other annuitant(s)) when payments 
begin, the larger the payments. 
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Example: 
 
Donald, whose date of birth is October 13, 1961, wanted to supplement his 
income when he retired, but he did not know when he would be ready to retire.  
On February 28 2012, he contributed stock having a fair market value of 
$100,000 and a cost basis of $60,000 for a gift annuity, and he reserved the 
option to start quarterly payments on June 30 of any year during the period 2022-
2032. The calculations are based on the February, 2012 CMFR of 1.4 percent. 

 
The income tax charitable deduction (the lowest deduction resulting from any of 
the possible payment start dates) was $10,186.  The following table shows 
taxation of payments for full years during life expectancy.   

 
 

Elective 
Start Date 

 

 
Age at 
Start 
Date 

 
 

Capital 
Gain 

 
 

Tax-free 
Portion 

 
 

Ordinary 
Income 

 
 

Total 
Annuity 

6/30/2022 
6/30/2023 
6/30/2024 
6/30/2025 
6/30/2026 
6/30/2027 
6/30/2028 
6/30/2029 
6/30/2030 
6/30/2031 
6/30/2032 

61 
62 
63 
64 
65 
66 
67 
68 
69 

     70 
71 

 

$1,490.84 
$1,547.28 
$1,605.12 
$1,670.08 
$1,736.65 
$1,805.76 
$1,881.60 
$1,962.12 
$2,053.20 
$2,152.80 
$2,258.16 

 

$2,236.26 
$2,320.92 
$2,407.68 
$2,505.12 
$2,604.95 
$2,708.64 
$2,822.40 
$2,943.18 
$3,079.80 
$3,229.20 
$3,387.24 
 

$2,372.90 
$2,431.80 
$2,587.20 
$2,624.80 
$2,858.40 
$3085.60 
$3,296.00 
$3,394.70 
$3,567.00 
$3,818.00 
$4,054.60 

 

$6,100.00 
$6,300.00 
$6,600.00 
$6,800.00 
$7,200.00 
$7,600.00 
$8,000.00 
$8,300.00 
$8,700.00 
$9,200.00 
$9,700.00 

 
 

The disadvantage for Donald is that once he makes the election, he must start 
receiving the entire amount. To maximize flexibility, he could simultaneously 
establish 10 flexible deferred gift annuities, each funded with $10,000. Then he 
could elect payments as needed.  In the event he becomes disabled or ill, he could 
elect payments from all 10 annuities at the same time. 

 
This bundle of flexible deferred gift annuities could also be combined with an 
immediate gift annuity to provide inflation protection. However, unlike the step 
annuity described in the example pertaining to Kenneth above, the increases in 
cash flow would not be predetermined. The annuitant could control the cash flow 
by choosing year-by-year whether to begin payments from any of the flexible 
deferred annuities. A plan that combines the inflation protection of the step 
annuity with the ability to base the timing of payments on circumstances is what 
is meant by the super flexible deferred gift annuity. 
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Suppose that Donald created 10 flexible deferred gift annuities, each funded with 
$10,000, rather than a single flexible deferred gift annuity funded with $100,000.  
He could elect payments from any of the annuities per the following schedule:   
 

 
    Election           Age at              Total 
             Start Date      Start Date              Annuity 
 
       6/30/2022        61          $610 
           6/30/2023   62          $630 
   6/30/2024           63          $660 
   6/30/2025          64          $680 
   6/30/2026           65          $720  
          6/30/2027          66          $760  
              6/30/2028           67          $800  
         6/30/2029          68          $830 
              6/30/2030          69          $870 
   6/30/2031           70          $920 
   6/30/2032          71          $970 
 

At age 62, Donald decides to reduce his work hours to allow more time for travel.  
Then, at age 65 he retires but continues to do some consulting.  He elects to 
activate two of the annuities at age 62, three more at age 65, and on each year 
beginning at age 66.  His payments would be: 

 
 
       Beginning at Age       Annual Payment 
 
    62   $1,320 
    65   $3,600 
    66   $4,400 
    67   $5,230  
    68   $6,100 
    69   $7,020 

  70              $7,990  
 
 

V. Marketing Suggestions 
 

A. Accept Certain Non-Traditional Assets for a Gift Annuity 
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Most gift annuities are funded with cash and/or publicly-traded securities.  In fact, 
these are the only assets some charities will accept. If they were open to a wider 
variety of assets, they might increase their volume of gift annuities. 
 
Following are some assets that can be readily converted to cash and, therefore, 
could be accepted for a gift annuity with little risk: 
 

Precious metals such as gold and silver coins, bullion, or Exchange-
Traded Funds. 
 
Commercial deferred variable annuities 
 
Life insurance policies with accumulated cash value 
 
Proceeds received pursuant to the cash surrender of a Savings Bond 
 

Assets that might be accepted in some circumstances subject to due diligence and 
a plan for monetizing the asset. 
 

Tangible personal property, such as artworks and collections  
 
Shares in closely-held companies 
 
Real estate 
 

Of all of these non-traditional funding assets, the one most commonly offered for 
a gift annuity is real estate. The instrument of choice when a donor wants to give 
real estate and receive life income is a net-income charitable remainder unitrust 
with a “flip” provision.  However, such a trust may not possible or practical, and 
the donor may insist on payments that are immediate and fixed from the outset. 
 
One consideration is whether the real estate would be an acceptable asset to 
satisfy the reserve requirements of states that require a segregated reserve fund.  
 
Another is how to minimize the charity’s risk. Charities that accept real estate for 
gift annuities often employ one or more of the following risk-control strategies: 
 

x They offer a lower-than-normal gift annuity rate to take into consideration 
the fact that net proceeds might be less than the appraised value.  The risk 
is lessened, but by no means eliminated, because the sale could be 
considerably delayed and the net proceeds much less than anticipated.  
(Lower rates normally should be offered in the case of any illiquid asset 
where the selling price and date of sale are unknown.) 

 
x They do advance marketing and identify a buyer prior to the date the 

property is transferred, but neither the donor nor the charity signs a 

396



 21

purchase and sale agreement.  The donor should not be exposed to 
taxation on the gain because the charity was under no obligation to sell at 
the time of the gift.  However, the prospective buyer might walk away 
leaving the charity with a payment obligation and uncertainty about a 
future sale.   

 
x Wanting more assurance, the charity might go a step further and enter into 

a sales agreement with the prospective buyer contingent on the property’s 
being given to the charity.  Some authorities argue that this does not 
expose the donor to taxation on the gain, per Rev. Rul 78-197 because the 
donor has not subjected the charity to an obligation to sell, but the charity, 
being under no obligation to do so, has simply contracted to sell in the 
event it receives certain property by gift.  

 
In summary, generally accept assets that can be readily converted for cash of a 
known amount.  Be very careful about the second category of assets above, but 
perhaps consider them on a case-by-case basis. 

 
 

B. When Marketing Gift Annuities in this Low-Interest Environment, 
Emphasize Cash Flow 

 
Gift annuity rates, as a whole, are now the lowest they have ever been in history, 
but the interest rates paid on money market funds, CDs, and bonds are also near 
historic lows. Thus, relatively speaking, the gift annuity is no less appealing. 
 
The important comparison, the one that will determine your success in marketing 
gift annuities, is net cash flow from gift annuities vs. net cash flow from fixed-
income investments. 
 
If cash flow compares favorably, gift annuities can be successfully marketed even 
though rates have decreased.  Consider the example of a 70-year old donor who 
contributes $100,000 for a gift annuity and names herself as annuitant. 
 
If she had made the gift in December, her annual payment would have been 
$5,800, and her charitable deduction would have been $27,013 (based on a 1.4 
percent CMFR). If she made the gift in early 2012, her annual payment would 
have been $5,100, and her charitable deduction would have been $35,821 (again 
based on a 1.4 percent CMFR). 
 
In the case of the December gift, her net contribution ($100,000 less tax savings, 
33% tax rate) would have been$91,086, and her after-tax annual payment would 
have been $5,400.  The after-tax payment as a percentage of the net contribution 
was 5.93 percent. 
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In the case of the 2012 gift, her net contribution would have been $88,179, and 
her after-tax payment was $4,748.  The after-tax payment as a percentage of the 
net contribution was 5.38 percent. 
 
Yes, she received more when the old rates were in effect, but what she receives 
after tax in 2012 still compares very well with after-tax cash flow from fixed 
income investments.  Indeed, she would have to have a gross return of 8.0 percent 
on a taxable investment to realize 5.38 percent after-tax.  Thus, rather than 
despairing because rates have gone down, emphasize the positive aspects of gift 
annuities in the marketplace. 
 
This is also a good time to mention testamentary gift annuities for survivors.  
These are provided for in a will or other instrument and come into existence at 
death.  The applicable rates will be those in effect at death, so the donor is not 
locking in rates now when they are particularly low.  
 

 
      C. Remember that Gift Annuity Donors Are Prospects for Other Types of Gifts 

 
According to the most recent national survey of charities issuing gift annuities 
conducted by the ACGA, over 30 percent of people who contribute for a gift 
annuity increase their annual giving.  There is also anecdotal evidence that they 
are more likely to leave a bequest to the charity. These corollary benefits result 
from the close relationship a charity develops with gift annuity donors. A person 
receiving regular checks will be more receptive to information about the charity 
and its programs. 
 

      D.  If Age Information for Donors is Available, Send Batch Mailing to a Certain 
 Demographic Indicating in Each Case the Benefits of a Gift annuity for a  
 A Person of the Recipient’s Age 
 

Some software companies will do this for you if you provide the data.  This is 
often more effective than simply inviting people to request a personal illustration 
if interested. 
 

      E.  Experiment with a Variety of Print and Electronic Marketing Techniques 
 

The best prospects for immediate gift annuities are over age 70, and they are 
accustomed to getting information through printed materials. However, a 
significant percentage of them do use the Internet.  While you will probably be 
more effective in reaching them through newsletters and target mailings, some 
will respond to your website and electronic communications. Of course, print may 
become comparatively less important as the next generation matures.  The 
important thing is to have a multi-faceted marketing plan.  Don’t focus on a single 
technique, but experiment with many.   
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F. Remind Donors Who Do Not Need Their Annuity Payments That They Can  
 Assign Them to The Charity. 
 
 Some people do not really need their payments, so they might be willing 
 to give up the right to future payments.  They would receive an additional charitable  
 deduction, and they could see their gift in action.  The charity, relieved of the payment  
 obligation, could withdraw the residuum for the annuity from the reserve fund and use 
 it currently for the charitable purpose they had designated. 
 
G. Invite Existing Donors to Establish Additional Annuities 
 
 According to one survey, over one-half of all gift annuities are established 
 by previous gift annuity donors.  One donor had funded approximately 260 annuities by  
 the time he died.  Some donors test the waters with a modest gift annuity, and 
 seeing it work to their satisfaction, do additional gift annuities. Consider contacting  
 these donors at an actuarial age change or on the anniversary of an annuity they 
 have established. Offer to provide an illustration for a new annuity. 
 
 

 
Appendix 

 
 

COMPARISON OF GIFT ANNUITIES AND CHARITABLE REMAINDER TRUSTS 
 

 Gift Annuities Charitable Remainder 
Trusts 

   
Type of property accepted Cash, publicly-traded 

securities, and possibly 
other assets 

Cash, publicly-traded securities, 
closely held stock, real estate 

   
Number of individual 
beneficiaries 

Maximum of 2 No maximum, provided present 
value of remainder interest is at 
least 10% of value of property 
contributed 

   
Amount of payments Fixed amount based on 

age(s) of beneficiaries at 
time of contribution 

CRAT - Fixed amount, at least 
5% of initial value of contributed
assets 
 
CRUT - set percentage (at least 
5%) of trust assets as revalued 
annually 

   
Duration of payments Life of beneficiaries Life of beneficiaries or term of 

years, not exceeding 20 
   
Taxation of payments Determined in advance. Per four-tier system:  ordinary 
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If cash contributed, partly
tax-free, partly ordinary 
income for duration of 
life expectancy.  If 
appreciated property 
contributed, partly 
ordinary income, partly 
capital gain and possibly 
partly tax free 

income, capital gain, tax-free 
depending on source of 
distribution for duration of life 
expectancy 

   
Income tax charitable 
deduction 

Yes, for excess of 
contribution over present 
value of payments 

Yes, for present value of 
charitable remainder interest 

   
Tax on capital gain Charity not taxed on gain

The gain, attributable to 
present value of payments
ratably reported by donor
if donor is a beneficiary.  
If donor not a beneficiary
this gain taxed up front to
donor 

Trust not taxed on gain.  
Distributed gain taxed to 
beneficiary(ies) 

 Gift Annuities Charitable Remainder Trusts
   
Charity at risk? Yes, backs payments by 

total assets 
No, unless charity is fiduciary 

   
Beneficiary at risk? If charity becomes 

insolvent 
If trust assets are exhausted 

   
Possible to designate purpose 
of gift 

Yes, subject to charity's 
policies 

Yes, subject to charity's policies

   
Ability to change charitable 
recipient 

No, assets transferred to 
charity in exchange for 
contractual obligation 

Yes, can retain right in 
agreement 

   
  
 
 

400



WE ARE COMMITTED  
TO TWO THINGS:
Our clients and  
our clients’ donors

SSgA Charitable Asset Management is a leading 

!nancial services provider for planned gifts, providing 

investment management, tax, administration and 

program consulting services.

For more information, please contact: 

Julie Hassel (julie_hassel@ssga.com) at +1 617 664 8754 or  

Jen Katstra (jennifer_katstra@ssga.com) at +1 617 664 2069

©2010 STATE STREET CORPORATIONO    CCAMAM-0-012127 7    0311

401



402



ReƟrement Accounts Ͳ Charitable Giving ImplicaƟons of 
the 2012Ͳ2013 Income and Estate Tax Environment 

�
Presented�by:��

�
Christopher�Hoyt�

Professor�
University�of�Missouri�(Kansas�City)�Law�School�

12821�Pembroke�Circle�
Leawood,�KS�66209�
P:�816Ͳ235Ͳ2395�

E:�hoytcr@gmail.com�
�

Presented by The American Council on GiŌ AnnuiƟes 
1260 Winchester Parkway, SE, Suite 205, Smyrna, GA 30080Ͳ6546 

P: 770Ͳ874Ͳ3355 W: www.acgaͲweb.org  E: acga@acgaͲweb.org  

403



404



3/19/2012

1

CHARITABLE PLANNING in 

2012-2013 TAX ENVIRONMENT

CHRISTOPHER R. HOYT

University of Missouri - Kansas City 

School of Law

ACGA Conference
San Francisco, California  2012

ESTATE PLANNING

* Estate & Income Tax Changes

-- Charitable gifts?   -- Roth IRA conversions?

* Charitable IRA Rollover in 2012

* Bequests of Retirement Assets

-- spouse & family

-- charity

FUTURE OF ESTATE TAX ?
Year Threshold
2001 $    675,000
2002-2003 $ 1,000,000
2004-2005 $ 1,500,000
2006-2008 $ 2,000,000
2009 $ 3,500,000
2010 REPEALED !   [* carryover basis]
2011-2012 $ 5,000,000 ! 
2013 $ 1,000,000

Federal Estate Tax Returns Filed

2011 [exclud portab]    8,300 (estim) 26% charit

2007             38,000           20%

2004             62,700           18%

2001           108,000 17%

1998             97,900           17%

1995             69,780           19%           oysters 

1992            59,200 19%

OTHER TRANSFER TAX CHANGES

2011   2012   2013

�$5 million Gift Tax     *      *

�$5 million GST           *      *

�35% tax rate *      *

�Portability for

married couples         *      *

Income Tax Changes

2011 2012 2013

� Social Security tax to 4.2%   *   **

�Bush tax rates – *    *

-- 15% long term capital gain           *    *

-- no phaseout itemized deductions  *    *

�AMT relief & “extenders”   *

�New health taxes - 3.8% /0.9%            *
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THE YEAR 2012:
The “Perfect Storm” for Taxes

�The “Bush Tax Cuts” expire in 2012
-- Return to Clinton-era tax rates in 2013

� New Health Care Tax in 2013 if income 

over $200,000 ($250,000 joint returns)

-- 3.8% investment income surtax

-- 0.9% earned income (wages, etc.)

FUTURE INCOME TAX RATES

Highest tax rates 2011-12 Otherwise 2013
� Investment income 35%    39.6%   43.4%
� Earned income             36.4%   41.0%     41.9%

(wages – 1.45% health)

� Dividends 15%      39.6%     43.4%

� LT Capital Gains 15%    20%      23.8%

FUTURE INCOME TAX RATES

STRATEGIES FOR HIGH-INCOMES
• Municipal bonds
• Roth IRA conversion  in 2012 [not 2013]
• Avoid spikes in income from major 

gains on property sales
-- tax-exempt CRTs & installment sale

PLANNING FOR 
CHARITABLE GIFTS

OF APPRECIATED STOCK
IN LIGHT OF FUTURE
TAX RATE CHANGES

DONORS LIKE TO CONTRIBUTE 
APPRECIATED STOCK

DOUBLE-TAX ADVANTAGE
� Charitable Income Tax Deduction for the 

Full Appreciated Value of the Stock

� Never Pay Income Tax on the Growth of 

the Value of the Stock

� Loss Property? Sell for tax loss;  give cash

DOUBLE BENEFIT FROM GIFT 
OF APPRECIATED L.T.C.G. 

PROPERTY

<< AVOID LONG-TERM 
CAPITAL GAIN TAX

<< CHARITABLE INCOME 
TAX DEDUCTION
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$ Benefits Max Federal Taxes Saved

Person

50%

<< 15%* LTCG Tax Rate

<< 35% Marginal Tax Rate

* 25% RE Dep Recap 
* 28% Collectibles 

IMPACT OF 
INDIVIDUAL INCOME 
TAX RATE CHANGES 
IN 2012 AND 2013

FUTURE INCOME TAX RATES

Highest tax rates 2011-12 Otherwise 2013
� Investment income 35%    39.6%   43.4%
� Earned income             36.4%   41.0%     41.9%

(wages – 1.45% health)
� Dividends 15%      39.6%     43.4%

� LT Capital Gains 15%    20%      23.8%

$ Benefits Max Federal Taxes Saved

Person in the Year 2012
50%

<< 15%* LTCG Tax Rate

<< 35% Marginal Tax Rate

* 25% RE Dep Recap 
* 28% Collectibles 

$ Benefits Max Federal Taxes Saved

Person in the Year 2013
64.4%

<< 23.8%* LTCG Tax Rate

<< 39.6*% Marginal Tax Rate
(3.8% surtax not avoided 
by charitable deduction)

* 28.8% RE Dep Recap 
* 31.8% Collectibles 

PROPOSALS TO 
CHANGE THE 

INCOME TAX DEDUCTION
FOR

CHARITABLE GIFTS
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Obama Budget Proposal:

TAX BENEFIT FROM CHARITABLE 
GIFTS  &  MORTAGE INTEREST 
LIMITED TO 28%

Example: Rich person has $100 income

$ 35  <<-- Pay tax at 35%

-28 <<-- Tax savings from $100 gift

$   7   <<-- Cost of making $100 gift

2011 CBO REPORT: 
PROPOSALS TO CHANGE 

CHARITABLE  DEDUCTION

May 2011 Congressional Budget Office Report 

“Options for Changing the Tax Treatment

of  Charitable Giving”

Eleven proposals – examine impact on :

-- charitable giving and 

-- tax collections

2011 CBO REPORT: 
PROPOSALS TO CHANGE 

CHARITABLE  DEDUCTION

“FLOOR” PROPOSAL – can only 

deduct when gifts exceed dollar 

amount [$500/$1,000 joint] or percent 

of income [2% of income]

“would reduce gifts, but add incentive for 
increased charitable giving”

LIFETIME AND 
TESTAMENTARY 

CHARITABLE GIFTS 
FROM RETIREMENT 

ACCOUNTS

THREE STAGES OF A 
RETIREMENT ACCOUNT

�Accumulate Wealth

�Retirement Withdrawals

�Distributions After Death

Accumulate Wealth

�Tax deduction at contribution

�Accumulate in tax-exempt trust

�Taxed upon distribution

= Tax Deferred Compensation
� COMPARE: 

Roth IRA, Roth 401(k) & Roth 403(b)
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Objective of Tax Laws:

Provide Retirement Income 

Consequently, there are laws to:
�Discourage distributions before 

age 59 ½
� Force distributions after 

age 70 ½ 

TYPES OF QRPs

�1.  Sec. 401 – Company plans
�2.  Sec. 408 – IRAs

-- SEP & SIMPLE IRAs
�3. Sec. 403(b) & 457–Charities
�4. Roth IRAs & 401(k)/403(b)

RETIREMENT ACCOUNTS

ESTATE PLANNER’S DILEMMA:

�Cannot* make a lifetime gift of 

retirement assets, like stock or land

* exception: “Charitable IRA”

�Can make a bequest of retirement 

assets, but usually taxable income 

to recipient

Roth IRA, 

Roth 401(k), or Roth 403(b)

INVERSE OF TRADITIONAL:
�No tax deduction at contribution
�Accumulate in tax-exempt trust
�Not taxed upon distribution

THREE STAGES

�Accumulate Wealth

�Retirement Withdrawals

� Distributions After Death

RETIREMENT 

TAXATION

General Rule – Ordinary income

Exceptions:

-- Tax-free return of capital

-- NUA for appreciated employer 

stock

-- Roth distributions are tax-free
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USUAL OBJECTIVE:
Defer paying income taxes in order to get 

greater cash flow

Principal 10% Yield  
� Amount $  100,000 $  10,000
� Income Tax 

on Distribution (40%) 40,000
� Amount Left to Invest    $   60,000 $   6,000

REQUIRED MINIMUM  
DISTRIBUTION  (“RMD”)

BACKGROUND:  50% penalty if not
receive distribution from IRA, 401(k), etc:
#1 – lifetime distributions from own IRA:    

Æbeginning after age 70 ½
#2 – an inherited IRA, 401(k), etc –

Æ beginning year after death *

REQUIRED MINIMUM 
DISTRIBUTIONS

*LIFETIME DISTRIBUTIONS*

Age of Account Owner Required Payout
70 1/2 3.65%
75                      4.37%
80                      5.35%
85                      6.76%
90                      8.75%
95                     11.63%    

100                     15.88%

ADVANTAGES  OF 
ROTH  IRAs

�Unlike a regular IRA, 
no mandatory lifetime
distributions from a 
Roth IRA after age 70 ½
�Yes, there are mandatory 

distributions after death

Charitable IRA Rollover
-- Lifetime Gifts from IRAs --

�Pension Protection Act of 2006
�Eligible Donors:

-- Won’t report charitable gifts from
IRAs as taxable income

-- Not entitled to charitable income 
tax deduction

Charitable IRA Rollover
-- Lifetime Gifts from IRAs --

� IRA owner must be over age 70 ½ 
�Maximum: $100,000 per year
�Yes!  Charitable gift satisfies required 

minimum distribution requirement 
from IRA!
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WHO WINS?

�Donors who do not itemize tax 
deductions (“standard 
deduction”)                         Florida p.2

�Donors who live in states where 
state income tax laws have no 
charitable deduction                  p.3

WHO WINS ?

�Donors who lose tax deductions as 
their income increases

-- social security benefits taxable
-- medical expenses (7.5% of AGI)
-- Medicare “B” premiums
-- [begin 2013]  3% of all itemized

deductions if AGI > $170,000

WHO WINS ?

�Donors subject to annual 
charitable deduction limitation 
(50% of AGI)
�Wealthy individuals who want to 

reduce the proportion of 
retirement assets in their estates

WHO SHOULD AVOID 
CHARITABLE  IRA  ROLLOVER ?

� Donors about to sell highly appreciated 
stock and make a cash gift

>> better to donate that stock to charity
� Donors who live in states where the 

state income tax exempts retirement 
income from tax but allows tax 
deductions for charitable gifts

Colorado, Kentucky, New York

LEGAL REQUIREMENTS

�Over age 70 ½ 
� IRA (only) – not 403(b), 401(k), etc.
� “Directly” from the IRA to charity

-- OK to send check to donor who
forwards to charity 

LEGAL REQUIREMENTS

�ELIGIBLE CHARITY – Public 
charity or private operating foundation
-- however, a donor advised fund or

supporting org is not eligible
�Must qualify for full charitable 

deduction – no dinners; no CGAs
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LEGAL REQUIREMENTS

�Taxable part of IRA distributions (only)

-- tax-free distributions protected

�Donor must have letter from charity 
that donor received no goods or 
services in exchange for the gift

TECHNICAL ISSUES

�Yes!   Charitable IRA gifts can satisfy    
legally binding pledges!

� Joint return?  Up to $200,000

�No withholding taxes  

�Beneficiary of an inherited IRA who is 
over age 70 ½ can make charitable 
gifts of required distributions

Will Law Be Extended to 2012?

Proposed: Public Good IRA Rollover Act of 2011

Expand law to include deferred gifts; DAFs; SOs 

>Planning strategy for 2012
if, like in 2008 & 2010,  law hasn’t been

extended until December!:

¾Give RMD to charity;

¾ can’t lose ! (Some IRAs balk)

Will Law Be Extended to 2012?

IRS Notice 2007-7; Q & A 38
“If made such a ‘Charitable IRA’ gift in 

2006 before the law was first enacted,   
it is valid for this new law”  [restated]

Point:  if person could make such a gift 
before the law was first enacted, then a 
person can make such a gift in 2012 
before the law is merely extended.

THREE STAGES

�Accumulate Wealth

�Retirement Withdrawals

�Distributions After Death

Distributions 
After Death

> Income taxation
> Mandatory ERISA distributions
> Estate taxation

Collision of three tax worlds at death
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INCOME IN RESPECT OF A 
DECEDENT - “IRD” – Sec. 691

� No stepped up basis for retirement assets

� After death, payments are income in 
respect of a decedent (“IRD”) to the 

beneficiaries

� Common mistake in the past: children 

liquidate inherited retirement accounts.

CHARITABLE BEQUESTS 
FROM QRPs

�Best type of bequest: taxable income !

�Easier than formality of a will: Name 

charity as beneficiary on form of plan

-- no need for attorney to draft

-- no need for witnesses, etc.

“You can’t make a charitable bequest 
unless you have a will”

Wrong.  A retirement plan is a trust with its 

own beneficiary designations.  Like other 

trusts, assets can pass outside probate.

Name a charity as a beneficiary 

- the cheapest “charitable remainder trust”

LIFETIME GIFTS: ONLY IRAs
BEQUESTS: ANY QRP

1.  Sec. 401 – Company plans

2.  Sec. 408 – IRAs

-- SEP & SIMPLE IRAs

3. Sec. 403(b) & 457–Charities

4. Roth IRAs & 401(k)/403(b)

Distributions 
After Death

> Income taxation

> Mandatory ERISA distributions
> Estate taxation

Collision of three tax worlds at death

Distributions 
After Death

After death, must start liquidating  account

• Tax planning for family members who

inherit:   DEFER distributions as long as

possible – greater tax savings

• “Stretch IRA” – make payments over

beneficiary’s life expectancy
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Distributions 
After Death

“ life expectancy“
Oversimplified:  Half of population will 
die before that age, and half will die after

Implication: For the 50% of people who 
live beyond L.E. date,  an inherited IRA 
will be empty before they die.

REQUIRED MINIMUM 
DISTRIBUTIONS

*LIFE EXPECTANCY TABLE*
Age of Beneficiary Life Expectancy      

30                        83       53.3 more years  
40                       83       43.6
50                       84       34.2
60                       85       25.2
70                       87       17.0    
80                       90       10.2
90                       97         6.9

REQUIRED MIN. DISTRIBUTIONS
*LIFE EXPECTANCY TABLE*

“STRETCH IRAS”

Age of Beneficiary Life Expectancy      
30                               53.3 more years  
40                              43.6
50                              34.2
60                              25.2
70                              17.0    
80                              10.2
90                                6.9

REQUIRED MIN. DISTRIBUTIONS
*LIFE EXPECTANCY TABLE*

“STRETCH IRAS”

Age of Beneficiary Life Expectancy      
30                 1.9% 53.3 more years  
40                2.3% 43.6
50                2.9% 34.2
60                4.0% 25.2
70                5.9% 17.0    
80               10.0% 10.2
90               14.5% 6.9

REQUIRED MINIMUM 
DISTRIBUTIONS

* DEFINITIONS *
� Required Beginning Date (“RBD”)

April 1 in year after attain age 70 ½
� Designated Beneficiary (“DB”)

A human being. An estate or  charity
can be a beneficiary of an account, 
but not a DB.

� Determination Date
September 30 in year after death.

HOW TO ELIMINATE 
BENEFICIARIES BEFORE 
DETERMINATION DATE

� Disclaimers
� Full distribution of share
� Divide into separate accounts
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HOW TO LEAVE ACCOUNT TO 
BOTH  FAMILY & CHARITY

• Other beneficiaries cannot do stretch 
IRA if charity is also a beneficiary?

• Solutions:

* cash out charity’s share by Sept 30

or

* separate account for charity        

2012 SENATE PROPOSAL: 
LIQUIDATE ALL INHERITED 

IRAs IN FIVE YEARS

� Feb 7, 2012 – Highway Bill – not enacted

� Senator Baucus – Senator Kyl – “We will look at 
it again later this year”

EXCEPTIONS

� -- Spouse   -- minor child  -- disabled

� -- Person not more than ten years younger

REQUIRED MINIMUM DISTRIBUTIONS
Example: Death at age 80?

CURRENT LAW: *Life Expectancy Table*

Age of Beneficiary Life Expectancy      
30                1.9% 53.3 more years  
40                2.3% 43.6
50                2.9% 34.2
60                4.0% 25.2
70                5.9% 17.0    
80               10.0% 10.2
90               10.0% 6.9 * [10.2 yrs]

REQUIRED MINIMUM DISTRIBUTIONS
Example: Death at age 80?

PROPOSED: FIVE YEARS if >10 yrs younger

Age of Beneficiary Life Expectancy      
30 5 years  
40                5
50                                5
60                                5
70                 5.9% 17.0    
80               10.0% 10.2
90               10.00% 6.9 * [10.2 yrs]

2012 SENATE PROPOSAL: 
LIQUIDATE ALL INHERITED IRAs 

IN FIVE YEARS

IMPLICATIONS FOR CHARITIES

Donors more likely to consider

�Outright bequests

�Retirement assets to tax-exempt CRT
� Spouse only (marital estate tax deduction)

� Spouse & children (no marital deduction)

FUNDING TRUSTS 
WITH 

RETIREMENT ASSETS
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FUNDING TRUSTS

General Rule: Trust is not DB
Exception: “Look-through” 

trust if four conditions 

Types:-- “accumulation trusts”
-- “conduit trusts” 

MULTIPLE BENEFICIARIES 
OF A SINGLE IRA?

• Must liquidate over life 
expectancy of oldest beneficiary

• Payable to a trust?  Use life 
expectancy of oldest trust 
beneficiary

FUNDING TRUSTS WITH 
RETIREMENT ASSETS

Challenges when there are 
multiple beneficiaries with a big 
age spread (Mom and children)
Common problem with marital bypass 
trusts and QTIP trusts when surviving 
spouse is elderly and other beneficiaries are 
young

Challenge with Elderly Couple

Multiple beneficiaries of a single 
IRA?  Must liquidate inherited IRA  
over life expectancy of oldest.

That is a problem when an IRA is 
payable to a trust that has both 
older and younger beneficiaries.

REQUIRED MINIMUM 
DISTRIBUTIONS

*LIFE EXPECTANCY TABLE*

Age of Beneficiary Life Expectancy      
30                               53.3 more years  
40                              43.6
50                              34.2
60                              25.2
70                              17.0    

80                    10.2 
90                                6.9

AGE AT DEATH

9
14

24

53

5
9

20

66

Under 60 60 - 70 70 - 80 Over 80 Under 60 60 - 70 70 - 80 Over 80

Men Women

Men/Women
Percentage of  2007 Federal Estate Tax Returns 
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REQUIRED MINIMUM 
DISTRIBUTIONS

*LIFE EXPECTANCY TABLE*

Age of Beneficiary Life Expectancy      
30                               53.3 more years  
40                              43.6
50                              34.2
60                              25.2
70                              17.0    

80                    10.2 
90                      6.9

MANDATORY DISTRIBUTIONS
[Assume surviving spouse inherits IRA 

at age 80 and dies at 92]

Rollover   Accumulation   Conduit
AGE IRA Trust    Trust  .       

80      5.35%       9.80%        9.80%

85         6.76%         19.23%            13.16%           

90     8.78%     100.00%      18.18%
91     9.26%      empty 19.23%
92     9.81%      empty        20.41%

2-GENERATION CHARITABLE 
REMAINDER TRUST

�Typically pays 5% to elderly surviving 
spouse for life, then 5% to children for 
life, then liquidates to charity

�Like an IRA, a CRT is exempt from 
income tax

�Can operate like a credit-shelter trust 
for IRD assets     [no marital deduction]

2-GENERATION CHARITABLE 
REMAINDER TRUST

�Can be a solution for second 
marriages when estate is top-heavy 
with retirement assets.    Example:

-- Half of IRA to surviving spouse

-- Other half of IRA to a CRT for 2nd

spouse and children from 1st marriage

2-GENERATION CHARITABLE 
REMAINDER TRUST

TECHNICAL REQUIREMENTS

� Minimum 10% charitable deduction

-- all children should be over age 40 

� CRUT – minimum 5% annual distrib

� Not eligible for marital deduction

(see 2002 Hoyt article on topic)

MANDATORY DISTRIBUTIONS

[Assume inherit IRA at age 80 and die at 92]

Rollover Accumulation   Conduit

AGE IRA Trust    Trust   . C R T .         

80      5.35%       9.80%        9.80%        5.00%

85         6.76%         19.23%            13.16%           5.00%

90     8.78%     100.00%      18.18%        5.00%
91     9.26%      empty 19.23%        5.00%
92     9.81%      empty        20.41%        5.00%
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YEARS OF TAX DEFERRAL

ROLLOVER – Actual Life + Life Expect kids

ACCUM CST – Life Expect of surviving spouse

CONDUIT CST – Actual life + few more years

CRT – Actual life of spouse & actual lives of kids

YEARS OF TAX DEFERRAL
IF MANDATORY 5 YEAR PAYOUT?

ROLLOVER – Actual Life + 5 years

ACCUM CST – Life Expect of surviving spouse

CONDUIT CST – Actual life + few more years

CRT – Actual life of spouse & actual lives of kids

DISTRIBUTIONS 
AFTER  DEATH

> Income taxation
> Mandatory ERISA distributions

> Estate taxation

Collision of three tax worlds at death

UNMARRIED?
NO MARITAL DEDUCTION

WHAT IS THE TAX RATE 
THAT RICH PEOPLE PAY

ON THEIR INCOME ?

�Income tax?
�Estate tax?

IF RICH ENOUGH TO PAY 
ESTATE TAX, CONSIDER 

CHARITY & PHILANTHROPY 

Combination of income & estate taxes
Income            $100
Income tax       35 (35%)

Net                $ 65
Estate Tax        23 (35%)

Net to Heirs  $ 42     ….. in 2012

FUTURE INCOME TAX RATES

Highest tax rates 2012 Otherwise 2013
Investment income      35%       39.6%       43.4%

Earned income            36.4%     41.0%       41.9%
(wages – 1.45% health)

Dividends 15%       39.6%      43.4%

LT Capital Gains 15%        20%        23.8%
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FUTURE OF ESTATE TAX ?
Year Threshold
2001 $    675,000
2002-2003 $ 1,000,000
2004-2005 $ 1,500,000
2006-2008 $ 2,000,000
2009 $ 3,500,000
2010 REPEALED !   [* carryover basis]
2011-2012 $ 5,000,000 ! 
2013 $ 1,000,000

IF RICH ENOUGH TO PAY 
ESTATE TAX, CONSIDER 

CHARITY & PHILANTHROPY 

Combination of income & estate taxes
Income            $100
Income tax       35 (35%)

Net                $ 65
Estate Tax        23 (35%)

Net to Heirs  $ 42  …… in 2012

IF RICH ENOUGH TO PAY 
ESTATE TAX, CONSIDER 

CHARITY & PHILANTHROPY 

Combination of income & estate taxes
Income            $100
Income tax       40 (39.6%)

Net                $ 60
Estate Tax        33 (55%)

Net to Heirs  $ 27  …… in 2013

Roth IRA Conversion and a 
Charitable Bequest Disclaimer

�Pre-Mortem Planning: 

Roth IRA Conversion
�Post-Mortem Planning: 

Charitable Bequest via Disclaimer  
(charity named as contingent 
beneficiary of a retirement account)

Roth IRA & Estate Tax

Assets
Cash, etc.           $ 4.1 million

IRA (taxable IRD) 1.0 million

Tx-exmp Roth      - 0-

Liab -0-

Net Estate          $ 5.1 million

Roth IRA & Estate Tax

Before After
Cash, etc.              4.1                 4.1

IRA                        1.0                 0.7

Tx-exmp Roth      - 0- 0.3

Liab -0-

Net Estate             5.1
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Roth IRA & Estate Tax

Before After
Cash, etc.              4.1                 4.1
IRA                        1.0                 0.7
Tx-exmp Roth      - 0- 0.3
Liab -0- -0.1
Net Estate             5.1                5.0

Roth IRA & Estate Tax

Before After
Cash, etc.              4.1    paid>   4.0
IRA (taxable IRD) 1.0                 0.7
Tx-exmp Roth      - 0- 0.3
Liab -0- paid>   -0-
Net Estate             5.1                5.0

Roth IRA & Estate Tax
Assets Death

Cash, etc.           $ 4.1 million    $4.3
IRA                        1.0 million    
Tx-exmp Roth      - 0-
Charit. Bequest    - 0 -
Liab                       -0-
Net Estate          $ 5.1 million   $5.3

Roth IRA & Estate Tax
Before After

Cash, etc.              4.3                 4.3
IRA                        1.0                 0.7
Tx-exmp Roth      - 0- 0.3
Charit. Bequest     - 0- - 0 -
Liab                       -0- -0.1
Net Estate             5.3                5.2

Charitable Disclaimer
Before After

Cash, etc.              4.3                 4.3
IRA                        1.0                 0.7
Tx-exmp Roth      - 0- 0.3
Charit. Bequest     - 0- -0.2
Liab                       -0- -0.1
Net Estate             5.3                5.0

Charitable Disclaimer
Before After

Cash, etc.              4.3   paid>    4.2
IRA (taxable)        1.0   paid>    0.5
Tx-exmp Roth      - 0- 0.3
Charit. Bequest     - 0- paid>         0.2
Liab                       -0- paid>  -0-
Net Estate             5.3                5.0 0.2
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Charitable Disclaimer

Estate planner said to me: 

“Show me the child that will 

actually disclaim an 

inheritance to a charity to 

avoid an estate tax”

Charitable Disclaimer

• A charity the child supports

• Donor advised fund 

(problems with  disclaimers 

to a private foundation)

HOW TO LEAVE A 
RETIREMENT 

ACCOUNT TO BOTH  
FAMILY & CHARITY

Avoiding Problems With 
Charitable Bequests

* Let Other Beneficiaries 

Have Stretch IRA

*Keep IRD Off of Estate’s Income Tax Return

* Guarantee Offsetting Charitable Income Tax 

Deduction if Have to Report Income

REQUIRED MIN. DISTRIBUTIONS
*LIFE EXPECTANCY TABLE*

“STRETCH IRAS”

Age of Beneficiary Life Expectancy      
30                               53.3 more years  
40                              43.6
50                              34.2
60                              25.2
70                              17.0    
80                              10.2
90                                6.9

Avoiding Problems With 
Charitable Bequests

* Let Other Beneficiaries Have Stretch IRA

*Keep IRD Off of Estate’s Income 

Tax Return

* Guarantee Offsetting Charitable 

Income Tax Deduction if Have to 

Report Income
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WHAT CAN GO WRONG  ?

TWO WAYS TO MAKE A 

CHARITABLE BEQUEST FROM A 

RETIREMENT ACCOUNT

#1 – NAME CHARITY AS 

BENEFICIARY OF THE ACCOUNT

#2 – PAY ACCOUNT TO ESTATE OR 

TRUST THAT THEN MAKES A 

CHARITABLE BEQUEST

Avoiding Problems With 

Charitable Bequests

* Let Other Beneficiaries 

Have Stretch IRA

*Keep IRD Off of Estate’s Income Tax Return

* Guarantee Offsetting Charitable Income Tax 

Deduction if Have to Report Income

WHAT CAN GO WRONG #1?

• Other beneficiaries cannot do stretch 

IRA  if charity is beneficiary?

• Solutions:

* cash out charity’s share by Sept 30

or

* separate account for charity        p. 39

WHAT CAN GO WRONG #2 ?

TWO WAYS TO MAKE A 

CHARITABLE BEQUEST FROM A 

RETIREMENT ACCOUNT

#1 – NAME CHARITY AS 

BENEFICIARY OF THE ACCOUNT

#2 – PAY ACCOUNT TO ESTATE OR 
TRUST THAT THEN MAKES A 
CHARITABLE BEQUEST

WHAT CAN GO WRONG #2?

Estate or trust has taxable income 

from receiving IRA distribution, 

but maybe there is no offsetting 

charitable income tax deduction 

when the IRA check is given to a 

charity. 

WHAT CAN GO WRONG?

� IRS Chief Counsel Memorandum  ILM 200848020

� Decedent left his IRA to a trust that benefited 

his six children and several charities

� Trust received cash from IRA; paid entire 

charitable share, leaving the six children as the 

only remaining beneficiaries of the trust.

� IRS: “Taxable income from IRA, but no

charitable deduction.”  Reason: trust had no 

instructions to pay income to charities              p.39
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WHAT CAN GO WRONG?

� Solution #1 – Keep IRD off of 
estate’s/trust’s income tax return

a. Name charity as beneficiary of IRA 

b. “Distribute” IRA to charity if

document allows
Caution: IRS memo on danger of using    

retirement accounts to satisfy pecuniary bequests p.41

WHAT CAN GO WRONG?

SOLUTION #2 – draft document to 
get an offsetting charitable income tax 
deduction in case estate or trust has 
income

� I instruct that all of my charitable gifts, bequests and 
devises shall be made, to the extent possible, from  
"income in respect of a decedent" …..                        P.42

ESTATE PLANNING WITH
RETIREMENT ASSETS

CHRISTOPHER R. HOYT
Professor of Law

University of Missouri - Kansas City 
School of Law
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r&r newkirk

800-342-2375 • www.rrnewkirk.com

!
for all your planned 
gift marketing, 
training and
tax reference
needs!

" Mailing
Programs

" Web Content

" Charitable
Giving Tax
Service

" Seminars

" More Donors

!

!

!

!
!

r&r newkirk offers total planned gift marketing and support!
• Planned gift mailing programs and targeted brochures

for prospects, donors, doctors, and professional advisers  

• Donor and Adviser Web Content • Electronic Publications

• 5-Day and 3-Day Training Seminars

• Web-Based Charitable Giving Tax Service

• Federal Tax Pocket Guides

• On-Site Seminars for Advisers or Donors
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WORKING PRODUCTIVELY WITH YOUR FINANCIAL OFFFICE  
AND  

ACTUALLY ENJOYING IT 
 

 
This session features the Director of Gift Planning, Andrew Coddington, and the Vice President for 
Finance and Administration, David Hale, at Colgate University.  Founded in 1819, Colgate University is a 
highly selective Liberal Arts college consisting of 2,900 students and roughly 300 faculty in Hamilton, 
New York. It is an institution that focuses on teaching; the close connections between students and 
faculty.  It also offers many opportunities for undergraduate research, including a program at the NIH, 
and two-dozen, faculty-lead, study abroad programs. Colgate’s 25 varsity athletic teams compete at the 
Division I level in the Patriot League. The Colgate endowment market value was $701 million at the 
conclusion of fiscal year 2011.  The university’s operating budget for fiscal year 2012 totals $156 million.   
Colgate is larger than many liberal arts institutions and has less endowment per student than the majority 
of its fellow USNW top 25 liberal arts institutions making the financial operations of an institution like 
Colgate a highly complex balance, particularly when it comes to financial aid. Forty percent of Colgate 
students are receiving financial aid. Colgate fully meets the demonstrated need of admitted students.  
However, Colgate is not “need-blind”, which remains a long-term goal of the university. The average 
financial aid grant is roughly $35,000 per year. Colgate’s tuition, room and board is roughly $55,000. 
Colgate is completing a capital campaign on June 30, 2012.  As of fiscal year-end 2011, Colgate raised 
$427 million during its Campaign, surpassing its goal of $400 million.  By fiscal year-end 2011, 
Colgate’s planned gifts stood at $123.5 million within the Campaign.  Colgate counts revocable 
arrangements in its campaign, which total $93 million through fiscal year-end 2011. 
 
Our program will contain two planned gift scenarios to make certain points about the different ways gift 
planners and finance officers consider the ramifications of the same gift, and also how we work together 
as colleagues. We will stop along the way to point out our different perspectives, and discuss what we feel 
is important for a successful relationship and a successful overall program.  
 
The following are some questions that might be helpful to consider as we go into the session: 
    
How do gift planners and their finance office counterparts work together?   
 
Is there a right way and a wrong way to approach our work together?   
 
How different are the perspectives of an institution’s advancement officers, particularly gift planners, 
from their finance office colleagues?   
 
 
Certainly, our motivations and perspectives will necessarily be different when considering a planned gift, 
so how do we get to a place of consensus in order to benefit the institution? 
 
Institutions are of different sizes, shapes, and purposes, but all institutions that accept deferred/planned 
gifts have to be connected in some way to their finance office.  How can gift planners use that point of 
common purpose to promote the efficacy of their work not only to their CFO, but to their President, and 
their Board? 
 
Do typical donors make much distinction between an institution’s operating units? If they see an 
institution as a “whole” how does our working relationship between Advancement and Finance reflect 
that perspective? 
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The material presented here is of a general nature and does not constitute the provision by PNC of investment, legal, tax or accounting advice to any person, or a recommendation to buy 
or sell any security or adopt any investment strategy.  Opinions expressed herein are subject to change without notice.  The information was obtained from sources deemed reliable.  Such 
information is not guaranteed as to its accuracy.  You should seek the advice of an investment professional to tailor a fi nancial plan to your particular needs.  For more information, please 
contact PNC at 1-888-762-6226.

The PNC Financial Services Group, Inc. (“PNC”) uses the service marks “PNC Wealth Management”, “PNC Institutional Investments” and “Hawthorn PNC Family Wealth” to provide 
investment and wealth management, fi duciary services, FDIC-insured banking products and services and lending of funds through its subsidiary, PNC Bank, National Association, which 
is a Member FDIC, and uses the service marks “PNC Wealth Management” and Hawthorn PNC Family Wealth” to provide certain fi duciary and agency services through its subsidiary, PNC 
Delaware Trust Company.  Securities products and brokerage services are offered through PNC Investments LLC, a registered broker-dealer and member of FINRA and SIPC.  Insurance 
products and advice may be provided by PNC Insurance Services, LLC, licensed insurance agency affi liates of PNC, or by licensed insurance agencies that are not affi liated with PNC; in 
either case a licensed insurance affi liate will receive compensation if you choose to purchase insurance through these programs.  A decision to purchase insurance will not affect the cost 
or availability of other products or services from PNC or its affi liates.  PNC does not provide legal, tax or accounting advice.  INV PDF 0312-037-79403

Charitable organizations look to PNC for comprehensive planned giving solutions. 
Our professionals help non-profits manage the post-gift aspects of their planned giving program. We provide 
expertise in the specialized area of investment management and life-income gift administration for charitable 
gift annuities, charitable remainder trusts, and pooled income funds.Our planned giving relationships include 
non-profit institutions across the broad spectrum of 501(c)(3) registered organizations.We provide services 
to programs with environmental, religious, educational, arts, social services, community foundation and 
healthcare-oriented missions.

reduce the amount of time allocated to administration 
so they can better focus on their overall mission. We 
achieve this by: 
!""#$%&'()*"%"+,-'".$%#'(#,-"-,$/(#,"*0(1,"'2"3,4."5('3"

the initial transfer of gifted assets and information for 
each gift 
!"""1,'%(4()*"%)1"$,/(,5()*"'3,"$,-.2)-(+(4('(,-"%)1"

expectations for each aspect of a gift’s administration 
!""6%7()*"'(6,48"%)1"%##0$%',".%86,)'-"'2"%))0('%)'-"

according to promised schedules 
!""6%()'%()()*"$,#2$1-"2&"'$%)-%#'(2)-9"%##20)'"()#26,"

and assets as well as providing year-end accounting

!"".$2/(1()*"-.,#(%4(:,1"$,.2$'-9"-0#3"%-;"()1(/(10%4"*(&'"
/%40%'(2)-<"=>?@"4(%+(4('(,-<"%-"5,44"%-"7,8"1%'%"&2$"0-,"
in the preparation of annual gift annuity filings in 
regulating states 
!""1,/,42.()*"%)"()/,-'6,)'".4%)"'2"3,4."6,,'"'3,"

specific investment objectives of each account under 
our care
!"".$2/(1()*"'%A"&2$6-"'2"%))0('%)'-"%)1"'3,"BC?"

according to each accounts’ requirements
We bear in mind that each of our service deliverables 
constitutes a touch-point with your constituents. Our 
goal is to perform them seamlessly and consistently so 
that your benefactors enjoy a positive giving experience 
with your organization. We understand that successful 
gifts can lead to repeat gifts.

PNC INSTITUTIONAL INVESTMENTS
PLANNED GIVING SOLUTIONS

OUR DEDICATED TEAM IS COMMITTED  
                 TO HELPING NON-PROFITS

For more information, contact Chris McGurn at 
410-237-5938, email christopher.mcgurn@pnc.com 

or visit pnc.com/plannedgiving.
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Every channel. One source.

317-875-0910, ext. 251     www.pentera.com     info@pentera.com

You know your mission is special.  
And so do we.

PURL eBrochures

eMarketingBrochures eeMes

Integrated 
MarketingPostcards eNewsletters

eMailNewsletters

Web Sites
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Happiness and Trusts: Can They 
Coexist?
Christopher P. Cline
Senior Vice President, 
Senior Regional Fiduciary Manager
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Disclosures

This information is provided for illustration and education purposes only. The opinions contained within this presentation 
belong solely to the presenter and do not necessarily reflect the opinions of Wells Fargo & Company and its various 
affiliates and subsidiaries. 

Wells Fargo & Company and its affiliates do not provide legal advice.  Please consult your legal advisors to determine how 
this information may apply to your own situation.  Whether any planned tax result is realized by you depends on the 
specific facts of your own situation at the time your taxes are prepared. 

Wells Fargo Private Bank provides products and services through Wells Fargo Bank, N.A. and its various affiliates and 
subsidiaries.

The information and opinions in this report were prepared by Wells Fargo Private Bank. Information and opinions have 
been obtained or derived from sources we consider reliable, but we cannot guarantee their accuracy or completeness. 
Opinions represent Wells Fargo Private Bank’s opinion as of the date of this report and are for general information 
purposes only. Wells Fargo Private Bank does not undertake to advise you of any change in its opinions or the information 
contained in this report. Wells Fargo & Company affiliates may issue reports or have opinions that are inconsistent with, 
and reach different conclusions from, this report.
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Introduction 

Trusts are everywhere in estate planning. They are used to financially support those who cannot support
themselves, to provide creditor protection and for tax planning. But they also can be a source of stress,
disputes and litigation if not done properly.

� What is a Trust? – A trust is simply a contract between three people: the person who creates the trust
(the “grantor”), the person who holds title to the assets (the “trustee”) and the person for whose benefit
the trust is created (the “beneficiary”).

� The trustee receives property from the grantor, and agrees to manage it on behalf of the
beneficiary according to the terms of the written trust agreement (which acts as the “contract”).

� Trusts can be either revocable (meaning they can be revoked) or irrevocable (meaning they can’t).
For purposes of this discussion, we’re talking only about irrevocable trusts.

200706049 TPB-TR21002 (07/07)4

Why a Trust?

Trusts tend to fall into the following categories:

� Protect the beneficiary from herself – Typically when the beneficiary is unable to handle money,
either because she is a minor, hasn’t matured yet or has a disability or substance abuse problem.

� Protect the beneficiaries from each other – For example, when the second spouse is the
current beneficiary and the children from a prior marriage are remainder beneficiaries.

� Protect the beneficiaries from the IRS – Trusts can be used to avoid estate, gift or income tax
consequences.

� Protect the beneficiaries from outside creditors – This can include future ex-spouses, at least
to some extent.

� Blatant manipulation – Never a good idea; some grantors just want their children to behave in a
certain way, not necessarily for the children’s best interest.

� Behavior modification – Trusts are often used to encourage particular behaviors.

But can they make a beneficiary happier?
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Do We Know What Makes Us Happy?

Many books have been written recently about the “science of happiness.”  They tend to show that people 
are not very good at predicting what makes them happy.  The following are roadblocks:

� Biology People are “hardwired” for desire, not happiness.  A cave dweller who constantly sought 
food, shelter and mates tended to survive longer and produce more little cave dwellers.  So the 
brain generates cravings, not happiness.

� Perceived “Uniqueness” Studies show that people think they are more unique than they really are: 
They think they are above average at our jobs, more generous and even more selfish.  People 
don’t think they’re better than average, just unique, and this keeps them from learning from the 
experiences of others.

� Lack of Imagination When most people imagine the future, they think of one that looks identical to 
current conditions and can fail to recognize that their “future” selves will view the world differently.  
(But just remember how people viewed the world before the recent financial meltdown!)

� Perceived Control People think they have more control over the future than they really do.  (In fact, 
the only group that has an accurate grasp on the degree to which they can control future events are 
the clinically depressed!)

In other words, clients shouldn’t be too quick to reach conclusions about what will make their heirs 
happy, when they may not be very good at figuring out how to make themselves happy.

200707099 TPB-PB21058 (08/07)6

Money Doesn’t Make Us Happy

Recent research confirms the old cliché: money can’t buy happiness.  Or not exactly.

� In some cases money can add to happiness.  A report in the Proceedings of the 
National Academy of Sciences* posits that people’s emotional well-being increases 
along with their income, up to about $75,000 per year.  This report, based on surveys 
of 450,000 Americans conducted in 2008 and 2009, shows that people’s happiness 
increases with annual income, but only up to $75,000 per year.  Increases in income 
above that level (say the increase from $100,000 to $200,000) may produce a greater 
sense of success generally, but not more happiness day to day.

� It also seems that incremental increases in income once a person is safely above the 
poverty (or perhaps above the annual $75,000 level) do not result in incremental 
increases in happiness. 

� Further, income level is not determinative by itself.  One critically important factor is 
social comparison: a majority of people surveyed would rather make $50,000 a year 
when those around them are making $25,000 on average, than make $100,000 a year 
when those around them are making an average of $250,000.  Happiness as 
measured by income, in other words, is more a function of comparison rather than 
absolute dollars.

*Cited in “It’s Official:  Money Buys Happiness . . . sort of,”  The Oregonian, p. A-1 (9/7/2010). 
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Control is More Important Than Money

Research on happiness in the last ten years has solidified what many of us already 
understood.  Control, not money, is a much greater determinant of happiness.

� Distinguish among types of control – It’s not always actual control, or control “of” 
one person by another.  It can be greater knowledge, for example.  

� Extrinsic Motivation Doesn’t Work – External rewards actually decrease internal 
motivation in the form of personal productivity.  There are only a couple of exceptions 
to this rule: motivating someone to undertake a boring activity, and getting someone to 
try something new.  

� “Self-Efficacy,” or Self Control, Does –Self-efficacy, for instance, is a “better 
predictor of career selection and success than actual ability, prior preparation, 
achievement and level of interest.”  

200707099 TPB-PB21058 (08/07)8

Important – There are Two Types of Control

As an advisor, it is critical to understand that there are two types of 
control.  If a client or beneficiary cannot have one type, it still helps 
greatly to have the other:

� Actual  Control – The person can actually cause particular 
outcomes; and 

� Knowledge as Control – The person has sufficient information 
about a process or outcome so that he or she can make plans based 
on that knowledge.  This second type of control indicates that one’s 
involvement, even if it is only to be fully informed and without any 
actual control, can be empowering.
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What Else Makes Us Happy? 

� The “Big Seven” – One author (Layard, Happiness:  Lessons from a New Science 62-
63 (2005)) notes seven factors that seem to make people happy:

– Family relationships;

– Financial situation (stability, not increased wealth);

– Meaningful work;

– Community and Friends;

– Health;

– Personal freedom; and

– Personal values.

200706049 TPB-TR21002 (07/07)10

Can Trusts Help Make Beneficiaries Happy?

Now that some of the reasons for trusts and the factors for happiness have been 
mentioned, is it possible that trusts can make their beneficiaries happy?  

� Trusts can’t solve every problem, because in the end they are financial devices, and 
(as we’ve learned) money can’t buy happiness. 

� Further, trusts may be designed to give control to a person other than the beneficiary.  
The beneficiaries could resent the presence of a trustee.

� In light of those factors, grantors should limit their expectations for trusts; they may not 
be able to make beneficiaries happy.  Perhaps the goal should be to make the 
beneficiaries less unhappy.

However, by following some of the happiness guidelines already discussed, trusts can be 
made more “user friendly” for the beneficiaries, giving them a greater sense of control over 
the trust and therefore making them better able to accept and work with the trustee.
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Types of Trust Terms – Subjective vs. Objective

One way to ensure that a trust is designed correctly is to check the type of distribution 
language it uses.  In this way, you can test whether the trust properly documents the 
purpose for which it was designed.  Trust distribution language can be either objective or 
subjective:

� Subjective Language – These types of provisions are based on goals and require 
trustee decisions.

– Examples:  The beneficiary shall receive distributions for “support,” or shall receive 
distributions for “advancing in a productive career,” each of which requires the 
trustee to make decisions about what those things are.

– Pros – The terms allow for flexibility in light of changed circumstances, they more 
accurately reflect the grantor’s intent if drafted correctly.

– Cons – The trustee has the flexibility to make distribution choices the grantor 
would not have approved of.

200706049 TPB-TR21002 (07/07)12

Types of Trust Terms – Subjective vs. Objective (Cont.)

� Objective Language – These types of provisions are based on objective, measurable 
criteria.  

– Examples:  The beneficiary shall receive distributions equal to his or her earned 
income, shall receive all trust income, shall receive fixed amounts if he or she has 
no driving violations, shall not receive distributions if he or she fails a drug or 
alcohol test.

– Pros – The terms are very specific, so there is less chance of trustee error or 
misinterpretation, the terms can be pinpointed to encourage or discourage very 
specific behaviors.

– Cons – External rewards like this actually discourage productivity (unless the goal 
is to get the beneficiary to do something boring or to try something new), objective 
terms are inflexible, they don’t address the real purpose the grantor had in mind 
(e.g., the grantor wanted to encourage personal productivity, but tries to do so by 
simply encouraging earnings, which may lead to the beneficiary pursuing a boring 
but high paying job).
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Subjective vs. Objective – Which is the Right Choice?

As with any complicated problem, there is no one right or easy answer:  

� Most estate planning experts who have thought about the issue seem to agree that, as a general 
matter, subjective is better than objective.

� However, objective is better in the following cases:

– Desperate situations (for instance, as an alternative to disinheritance for a beneficiary who is 
engaging in anti-social behavior); or

– The grantor chose the trustee for his or her ability to manage money, but has concerns about 
the trustee’s ability to make distribution decisions consistent with the grantor’s values.

� If subjective is used, the following should be considered:

– Clear guidance in the trust agreement about how discretion is to be exercised;

– Explain to the trustee that he or she has been named to act and explain the consequences of 
acting, so that the grantor knows whether the trustee will want to serve under those 
circumstances; and

– Consider language exonerating the trustee from being sued for making difficult decisions (this 
will give the trustee more comfort in making those decisions).

200706049 TPB-TR21002 (07/07)14

Trusts Must Have a Clear Purpose

If a trust is to give greater control, its purpose has to be very clearly spelled out.  

• Purpose in a document gives the most knowledge about why the trust exists.  Failure to 
define purpose is one of the biggest drafting flaws because it allows the beneficiary to say, 
“but Mom always wanted me to . . . [fill in the blank with greater expenses]”

• Over 50 years ago, the Oregon Supreme Court noted that

The difficulty in many if not most of these [abuse of trustee discretion] cases is finding 
the purpose of the settlor with sufficient definiteness to be helpful . . . The settlor’s 
specific design in framing a discretionary trust is normally unexpressed or vaguely 
outlined. Rowe v. Rowe, 219 Or. 599, 606; 347 P.2d 968, 972 (1959).

• Two years later, Professor Edward C. Halbach, Jr., repeated those sentiments:

[t]oo frequently trust instruments provide no guidance as to the purpose and scope of 
the [discretionary] power.  Although determining and assisting in the formulation of the 
donor’s intentions is a primary counseling function, it is apparently one of the most 
neglected aspects of estate planning.  A poorly defined discretionary power often 
results. Halbach, Problems of Discretion in Discretionary Trusts, 61 Colum. L. Rev., 1424, 1434 (1961).
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Trust Terms – Some Suggestions

So, in light of all that has been discussed, a client considering adding or revising trusts in their estate 
plans should think about the following:

� Use “Intent” Language – Often referred to as “precatory” language by attorneys, these are 
provisions that are not binding, but rather tell the trustee what you are thinking, and why you are 
using a trust in the first place.  Such provisions are the LEAST used, but often MOST important, in 
the entire trust agreement.  Examples include:

– Statement of beneficiary preference – For example, a trust might be created for a client’s 
second spouse for the spouse’s lifetime, with the trust property passing at the spouse’s death 
to the grantor’s children by a prior marriage.  This situation often leads to conflict, because the 
spouse thinks the trustee should make generous distributions to him or her, while the children 
think the trustee should make only minimal distributions and preserve the trust property for the 
children.  Intent language that says that the trust is designed primarily for the spouse, or 
primarily for the children, would go a long way to relieving that tension.

– Statement of distribution preference – A trust might provide that a beneficiary can receive 
distributions for support and for education, and specify what education expenses really are (so 
tuition and books only, support while in school, purchase of a car while in school).  The grantor 
might state in the document that the main purpose of the trust is to pay for education, and that 
support payments are to be minimal so that education can be funded, or that support is only to 
be paid while the beneficiary is in school.

200706049 TPB-TR21002 (07/07)16

Trust Terms – Some Suggestions (Cont.)

� Allow for Greater Beneficiary Control – As already described, control leads to happiness.  This 
can be in the form of actual control (e.g., the beneficiary has input on investment decisions) or at 
least greater information (e.g., the beneficiary has to be given advance notice of certain decisions 
for the coming year).  The beneficiary should have the ability to remove and replace the trustee 
(often with limitations; e.g., they can only replace with a corporate trustee, not a crony!)

� Use Separate Trusts – Many attorneys suggest using “pot” trusts for minors; that is, a single trust 
for the benefit of more than one person.  As already noted, happiness is tied in part to economic 
comparisons, and people are less happy if they don’t compare favorably.  Pot trusts encourage 
comparison (e.g., “he got more than me!”), so should be avoided unless there is an important 
reason for them (e.g., one beneficiary has significant medical needs and should receive more).

� Address the “Family Conundrum”– These materials show that a happy home life is critical to 
happiness.  But many clients use trusts to help keep family assets out of the hands of in-laws if 
there is a divorce. Some thoughts:

– If the grantor is worried about the effects of divorce, provide that, if the in-law signs a 
prenuptial agreement waiving any rights to the trust in the event of divorce, the trust will pay 
the necessary legal fees and will then begin making distributions to that in-law as long as they 
are married.

– Recognize the importance of the child’s or grandchild’s spouse; include them in family 
discussions and decisions.  Again, giving the feeling of control is critical.
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Trust Terms – Some Suggestions (Cont.)

� Beware of Stock Language – Attorneys historically have drafted trusts that give a beneficiary the 
trust “income” and principal for “support.”  However, while sometimes these are important 
provisions (or even required, for tax purposes), often they are counterproductive for “happiness” 
purposes.  Remember that money doesn’t bring happiness, but meaningful work does.  Consider 
giving an inflation-adjusted dollar amount, rather than income, and “support” only during those 
times when meaningful work isn’t available (e.g., while in school, while sick, during an economic 
downturn, etc.).

� Use Distributions that Foster Achievement and Values – Rather than simply handing the trust 
property over to a beneficiary, consider doing so only for those times when it promotes their own 
better impulses and achievements.  Examples:

– Allow the trustee to give the beneficiary an amount equal to her charitable contributions for the 
year (perhaps capped to a certain amount);

– Allow for distributions that begin only after the beneficiary has received his or her first 
promotion in a chosen career;

– Allow unlimited distributions for medical care and for retirement if the beneficiary has pursued 
a career in social services or the arts and has supported herself throughout that career (this 
allows the beneficiary to take valuable but low-paying jobs without fear of illness or retirement).
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Successful planned giving programs 
have a number of things in common.

A compelling mission is only the first.

At PG Calc, we’ve played a valuable role in the success of thousands of planned giving programs since our founding in 1985, 

and we know what their strengths are. They have the ability to clearly communicate the power of their mission to their donors.

They have the software they need to build different gifting proposals to share with those donors. They have the 

knowledge and infrastructure to manage the planned giving process smoothly and efficiently. And they have 

gift administration capabilities that accentuate their good stewardship. If you’d like to grow 

your capabilities in any of these areas, PG Calc can help. After all, one of the things a lot of 

successful planned giving programs have in common is their relationship with us.

OUR AREAS
OF EXPERTISE

! Consulting

! Marketing

! Proposals

! Education

! Gift Administration
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Charitable Gift Annuities:  When Things Don’t Go As Expected 

 
David A. Libengood 

 
 
 

SESSION SUMMARY 
 
Things don’t always go according to plan with the funding, administration, and investment 
of charitable gift annuities.  This session will use a series of interactive case studies to 
explore (1) the types of problems that can arise for both donors and the charities they wish 
to benefit, (2) how those problems can be resolved or ameliorated, and (3) what policies 
and practices can help to eliminate problems and surprises in the future.  The case studies 
are based on actual situations that have occurred at KASPICK & COMPANY clients in the 
past few years. 
 
The fact situations and relevant law (where applicable) are displayed in the outline below; 
however, the specific identification of issues and their potential resolution are reserved for 
the conference session in order to promote discussion and learning.  Electronic copies of 
the session slides will be made available upon request immediately after the conference. 
 
 
 
FUNDING OF CHARITABLE GIFT ANNUITIES 
 
Case #1—A Surprise Funding Asset 
 

In March 2011, ABC Charity received a letter from Ben, one of its regular annual 
donors, containing an application for a charitable gift annuity and a check made out to 
ABC for $50,000.  Mary, who works in the gift planning office of ABC Charity, 
noticed that the check was drawn on an IRA account. 
 
Mary checked ABC Charity’s development database and discovered that Ben had 
established his first gift annuity with ABC Charity, also for $50,000, in the summer of 
2009.  In reviewing ABC’s files for that earlier gift, Mary discovered a cover letter that 
stated the donation was being made “pursuant to the Charitable IRA Distribution 
provision of the Pension Protection Act of 2006.”  Apparently, the staff member who 
processed the gift in 2009 did not see this paragraph in the cover letter. 

 
Issue(s) 
 
�   

  
�   

  
�   
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Relevant Law 
 

� Requirements for a Qualified Charitable IRA Distribution—IRC § 408(d)(8) 
 

- Donor must be at least age 70 ½ at the time of the distribution 
- Distribution must be made from an IRA or Roth IRA 
- Distribution must be made directly to charity 
- The maximum amount in any one year is $100,000 
- The recipient organization must be a qualified public charity other than 

a donor advised fund or a supporting organization 
- The distribution must be such that, if made to the donor instead of the 

charity, it would be taxable 
- The distribution must be such that, if made by the donor, it would be 

deductible 
- The donor must obtain a gift receipt from the charity that would qualify 

the gift for a full income tax deduction under normal circumstances 
- The donor can receive no value in return from the charitable 

organization 
 

� Note:  As of the submission date of the outline, the opportunity for Qualified 
Charitable IRA Distributions expired January 1, 2012 and has not been 
extended by Congress 

 
 

 
Possible Solution(s) 

 
�   

 
�   

 
�   
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Case #2—Know Your Donor 
 

John Simmons and his wife Marcie each graduated from professional schools at XYZ 
University in the late 1960s.  Much of their wealth was generated from an energy 
business they sold to Schlumberger.  John and Marcie have made several major gifts to 
XYZ in the past, and want to participate in the University’s capital campaign.  They 
want to make another large outright gift, but also want to establish a $3 million joint 
and survivor charitable gift annuity to help offset an anticipated reduction in their 
retirement plan income due to the Great Recession. 
 
Patricia, the Director of Gift Planning at XYZ University, prepared an illustration of a 
gift annuity assuming that it would be funded with $3 million in low basis 
Schlumberger stock.  John and Marcie personally delivered the stock certificates during 
a visit to campus to meet with the Dean of the Graduate School and the Vice President 
for Development.  Shortly after the meeting, Patricia opened the envelope containing 
the stock certificates and notices the certificates were in the name of “Marcie 
Simmons.” 

 
Issue(s) 

 
�  

  
�   

  
�   

 
 

Relevant Law 
 
� Treasury Regulation § 1.1011-2(a)(4)(ii) 

 
� Internal Revenue Code § 2523 

 
 
Possible Solution(s) 

 
�   

  
�   

  
�   
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ADMINISTRATION OF CHARITABLE GIFT ANNUITIES 
 
Case #3—The Best Laid Plans Often Go Awry  
 

In 1995, Dr. and Mrs. Philip Winters wanted to provide additional retirement income 
for themselves and also make a charitable gift to their alma mater, Idyllic College.  
Philip at the time was 36 years of age, and his wife Maryse was 40 years of age.  The 
Winters transferred $100,000 to Idyllic College in exchange for the College’s promise 
to pay $22,200 annually to them jointly, and to the survivor of them for his or her life, 
in quarterly installments.  The payments were to begin on January 1, 2025. 
 
In December of 2010, Jim, the Gift Planning Director at Idyllic College, received a 
short letter from Maryse indicating that she and Philip had divorced a few years earlier.  
Her letter states, “Enclosed you will find a copy of the ‘Marital Assets & Liabilities 
Distribution Schedule’ from my divorce decree.  As you can see, the deferred gift 
annuity belongs to me.  Therefore, please note in your files that when the payments 
begin, they should be made only to me (Maryse Winters).” 
 
When Jim looks at the attachment to Maryse’s letter, it consists of only a single page, 
the printing on which has been entirely redacted except for a single line that says 
“Deferred Gift Annuities (4) @ $100,000 each, Tax Basis = $0”. 
 
Issue(s) 

 
�  

  
�   

  
�   

 
 

Relevant Law 
 
� Internal Revenue Code § 1041 

 
� Internal Revenue Code § 2516; Revenue Ruling 60-160, 1960-1 CB 374 

 
 
 
Possible Solution(s) 

 
�   

 
�   

 
�   
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Case #4—A Financial Reversal  
 

Anita, single and aged 62, is the sole annuitant of a gift annuity contract issued by The 
Alpha Foundation, a public charity.  The gift annuity was established several years 
when Anita’s father (now deceased) transferred $200,000 in cash to Alpha.  Per the 
terms of the gift annuity contract, she receives payments of $3,150 at the end of each 
calendar quarter. 
 
Unfortunately, Anita lost her job during the recent economic downturn and has been 
struggling to make ends meet.   Jeff, the Assistant Treasurer of Alpha Foundation, has 
had regular telephone conversations with Anita, each occurring a few weeks in advance 
of the end of the quarter.  During these conversations, Anita has been pleading with 
Jeff for him to send her the quarterly check early so that she can meet living expenses. 

 
You are the Associate General Counsel of Alpha Foundation.  Jeff asks you for your 
practical and legal advice on what might be done. 

 
 

Issue(s) 
 

�  
  
�   

  
�   

 
 

Relevant Law 
 
� Treasury Regulation §1.7520-3(b)(3) 

 
 

 
Possible Solution(s) 

 
�   

 
�   

 
�   

  
�   
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INVESTMENT OF CHARITABLE GIFT ANNUITIES 
 
Case #5—A Variety of Outcomes 
 

Mike is the relatively new Vice President of Advancement for Curiosity College.  He 
recently visited one of the college’s most consistent and senior donors, Paul Blake 
(Class of 1941).  Mr. Blake funded a series of $50,000 charitable gift annuities over the 
last fifteen years to provide scholarships for Curiosity students.  When Mike learned 
that Paul planned to come back to campus for reunion, he thought it would be a great 
idea to recognize Paul at a luncheon event.  In preparation for that possibility, Mike 
asked Kristi, the Director of Gift Planning at Curiosity College, to put together a table 
listing the current values of all of Mr. Blake’s gift annuities as of the College’s fiscal 
year end of June 30, 2011. 
 
Kristi consulted with Lori at her planned gift management service provider and 
gathered the following information: 
 

Year of Gift Gift Amount Payout Rate Market Value 
1994 $50,000   7.7% $98,817 
1996  50,000   8.1%   69,169 
1997  50,000   9.0%   45,584 
1998  50,000   9.2%   40,204 

  2000*  50,000   9.4%   14,863 
  2001*  50,000   9.4%   18,703 
2002  50,000   9.7%   46,691 
2003  50,000   9.4%   43,249 
2004  50,000   9.5%   37,770 
2005  50,000   9.9%   33,348 
2009  50,000 10.1%   63,415 
2010  50,000   9.5%   53,733 
2011  50,000   9.5%   48,088 

Totals        $650,000         $613,634 
 
Kristi was struck by the wide variety of current market values for Mr. Blake’s 
contracts, each of which was funded with $50,000, and wonders how she will explain 
this to Mike.   She was also a little surprised when Lori noted that the contracts with 
asterisks would probably run out of money if Mr. Blake lived his life expectancy.  
Kristi asks Lori, “What is going on here?” 

 
 

Issue(s) 
 

�  
  
�   

  
�   

 
-7- 

491



  

Some Best Practices 
 

� Develop a written policy statement for your gift annuity program 
Minimum ages for gift annuities (current and deferred) 
Maximum gift amounts 
Acceptable funding assets 
Gift acceptance decision-making process 

� Follow the ACGA rates 
� Do not spend any of the donated assets prior to termination 
� Develop acceptance policies and analytical approaches for dealing with gifts of 

illiquid assets (e.g., real estate) or don’t accept them 
� Determine a maximum liability per annuitant 
� Determine a maximum program liability 
� Develop a policy for dealing with underwater contracts before you have any (or 

at least well in advance of their market values going negative) 
� Involve your senior staff and the trustee investment committee in a periodic 

review of the program  
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Case #6—Preparing for the Future 
 
Diane is the Vice President for Finance at Decentralized University Foundation 
(“DCU”).  When the financial markets swooned in late 2008 and early 2009, the 
investment committee of the Foundation Board began to ask more detailed questions 
about the fixed liabilities represented by the gift annuity payments under contracts 
issued by the Foundation.  Diane enlisted the help of Donald at DCU’s planned gift 
management services provider to “get her arms around the risk” inherent in DCU’s gift 
annuity pool. 
 
The good news was that Diane and Donald discovered, overall, DCU’s gift annuity 
pool was in good shape.  The effective payout rate of the overall pool (i.e., the total 
annual payments on all contracts divided by the current fair market value of the 
program’s investments) was only about 6.5%.  No contracts had yet run out of money, 
and only about five contracts had a significant likelihood of “running dry” within the 
next five years.  Moreover, the total of the annual payments on the contracts that might 
run dry within five years was only a few thousand dollars. 
 
The analysis also revealed some bad news, however.  One particular donor, Ronald 
Amundsen, had established four deferred gift annuities for nieces and nephews in the 
late 1990s.   The payments on these contracts did not begin for until the late 2000s.  
However, the Donald’s analysis showed that those payments represented a significant 
fraction of the contracts’ current market values, as displayed below: 
 

Year 
 of Gift 

Gift 
 Amount 

Market 
 Value 

Annual 
Payment 

Contract 
Horizon 

1997 $75,000 $69,604 $6,975 38 years 
1997   75,000   85,847   8,475 38 years 
1997   75,000  69,982   6,600 36 years 
1999   75,000      102,293   9,000 38 years 

 
Donald’s analysis showed further that if Mr. Amundsen’s relatives lived their life 
expectancies and DCU’s pool earned its long-term expected investment rate of return, 
DCU would have to eventually come up over $400,000 in cash to make payments on 
these contracts as they ran dry. 
 
Diane remarked, “Nearly every last one of our gift annuity contracts benefit specific 
schools and purposes at DCU, and the Foundation doesn’t exactly have a lot of 
unrestricted cash lying around.  So we need to come up with a way to prepare to fund 
payments on these contracts, and any others like them, if they run out of money.” 
 
What suggestions do you have for Diane?   What are the advantages and disadvantages 
of the various potential solutions to DCU’s problem? 
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Possible Solution(s) 

 
�   

 
�   

 
�   

  
�   
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© Northern Trust Corporation. There are risks involved in investing, including possible loss of principal. There is no guarantee that the investment objectives of any fund or strategy will be met.  
Risk controls and asset allocation models do not promise any level of performance or guarantee against loss of principal.

Your mission is to have a  
positive impact on the world.  
Our mission is to have a  
positive impact on your assets.

 

The environment has never been more challenging for nonprofits. Which is why talking with the experts at 
Northern Trust Foundation & Institutional Advisors makes sense. Our investment advice is driven by your 
goals. Accountability is defined, conflicts of interest managed and your interests come first. What’s more, 
you’ll have access to an award-winning custody and technology platform that can support organizations 
with limited operational staffs. For more information, call 866-803-5857 or visit northerntrust.com/FIA.
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PLANNED GIVING
PROGRAM

PLANNED GIVING
PROGRAM

Purpose
• To educate Board Members, Capital Campaign Prospects 

and other major donors about the many types of gifts that 
are possible.

• To help donors select the major planned gifts that are best 
for them and their families as well as for your organization.

• To help donors give more than they ever dreamed possible 
to your organization.

4

PLANNED GIVING
TRAINING PROGRAM

PLANNED GIVING
TRAINING PROGRAM

Gift Planning Expertise
• Comprehensive Planned Giving Conference

• Planned Gift Training at your organization

• American Council on Gift Annuities Conference

• Partnership for Philanthropic Planning Conference

• Planned Giving Webinars

5

PLANNED GIFT
MARKETING PLAN

PLANNED GIFT
MARKETING PLAN

An Action Plan
To Produce Results

• A plan that educates donors about the types of 
planned gifts

• A plan that helps donors give more than they ever dreamed 
possible

• A plan that produces proven results

• A fair and reasonable way to measure performance

6

Planned Gift Marketing Plan
Action Plan To Produce Results

Objective Action Step Responsibility Timetable 
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THE CAPITAL CAMPAIGN AND
PLANNED GIVING

THE CAPITAL CAMPAIGN AND
PLANNED GIVING

�

Organize the Campaign for 
Maximum Results

�

Help Donors Give More than
they ever Dreamed Possible

8

$150,000,000 Goal
�

40% Current
$60,000,000

�
60% Deferred

$90,000,000

THE CAMPAIGN
PLANNED GIFT SOURCES

THE CAMPAIGN
PLANNED GIFT SOURCES

9

40% CURRENT40% CURRENT

�
Cash

Stocks & Bonds
Family Corporate Stock

Real Estate
Life Insurance

Personal Property
Bargain Sales

Charitable Lead Trusts

10

60% DEFERRED60% DEFERRED

�
Estate Gifts

Life Insurance
CRUTs
CRATs

Gift Annuities
Pooled Income Funds
Life Estate Contracts

Pension Plan Gifts

11

BOARD of TRUSTEESBOARD of TRUSTEES

TOPIC — The Role of Gift Planning in the 
$150,000,000 Capital Campaign.

WHEN — Prior to solicitation of leadership 
gifts, preferably at a Campaign Retreat or 
regular board meeting.

LENGTH — One to one and one-half hours.

�

12

150,000,000 Campaign Objective

A
B
C
D
E
F
G
H
I
J
K
L

THE GIFT PYRAMIDTHE GIFT PYRAMID
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Where Is Your Gift?

A
B
C
D
E
F
G
H
I
J
K
L

THE GIFT PYRAMIDTHE GIFT PYRAMID

14

$150,000,000 Objective

TOP PRIORITY GIFTSTOP PRIORITY GIFTS

$15,000,000 1 5
10,000,000 1 5
5,000,000 3 15
2,500,000 5 20
1,000,000 14 42

SIZE OF GIFT # GIFTS # PROSPECTS

15

Best Possible Method

THE LEADERSHIP GIFTTHE LEADERSHIP GIFT

As you consider making a 
Campaign leadership gift, 
would you be willing to visit 
with a charitable gift planning 
specialist who can help you 
explore the best possible 
method of giving for yourself, 
your family and our 
organization?

16

The Benefits

THE LEADERSHIP GIFTTHE LEADERSHIP GIFT

DONOR — maximum gift at 
minimum cost.

CHARITY — more resources 
for meeting the needs of others.

PLANNER — satisfaction in 
helping people give more than 
they dreamed possible.

17

$5 Million + $1 Million + $500,000 +

Special
Gifts

Committee

$250,000 + Def. Gifts
$1 Million +

CAMPAIGN CONSULTANT
THE PRESIDENT

THE DEVELOPMENT TEAM

$10 Million +

Major
Gifts

Committee

Planned
Gifts

Committee

Leadership
Gifts

Committee

Pattern
Gifts

Committee

CAMPAIGN EXECUTIVE COMMITTEE

THE CAMPAIGN STRUCTURETHE CAMPAIGN STRUCTURE

18

THE PLANNED GIVING
COMMITTEE

THE PLANNED GIVING
COMMITTEE

Membership Qualifications
• Key to Success—Through Involvement Comes Investment

• Chairperson—The best prospect for a major bequest or other 
planned gift

• Inner Circle—6-15 additional people who are the best prospects 
for bequests or other planned gifts for your organization

• Effective committees do not require board members, but it is 
helpful to have one or two board members if they meet criteria

• No professional advisors
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THE PLANNED GIFT
COMMITTEE

THE PLANNED GIFT
COMMITTEE

Agenda
The Purpose of the Planned Giving Committee

The Types of Planned Gifts
The Planned Gift Guidelines

The Role of the Bequest
The Bequest Recognition Society

The Bequest Recognition Society Resolution
The Bequest Recognition Society Annual Event

The Bequest Recognition Society Gift

20

PLANNED GIFT
GUIDELINES

PLANNED GIFT
GUIDELINES

The Types of Gifts
The Policies & Procedures
The Donor’s Interest First
The Use of Legal Counsel

No Conflict of Interest
No Commission Fundraising

Investment Guidelines
Planned Gift Minimums

Acceptance Guidelines for Planned Gifts
Records & Business Procedures
The Planned Gift Committees
Planned Giving Direct Mail

Planned Giving Electronic Marketing
The Legacy Society

21

GIFT PLANNING
PRESENTATIONS
GIFT PLANNING
PRESENTATIONS

• Planned Giving Committee
• Development Committee
• Board of Trustees
• Affiliate Boards
• Capital Campaign Donors
• Major Donors
• Donors
• Professional Advisors

22

GIFT PLANNING
PRESENTATIONS
GIFT PLANNING
PRESENTATIONS

• Planned Gift Committee
• Development Committee
• Board of Trustees
• Affiliate Boards
• Capital Campaign Donors
• Major Donors
• Donors
• Professional Advisors

23

PLANNED GIVING
PRESENTATION

PLANNED GIVING
PRESENTATION

To the Board of Trustees
Less Is Better

45 Minutes to 1 Hour
The Purpose of the Program
Four or Five Planned Gifts

Stories of Actual Planned Gifts
Planned Gift Recognition Society Resolution
Invite Board To Become Charter Members

Planned Giving Guidelines Resolution
Offer Special Planned Gift Consultation

24

CTS SEMINARS
FOR MAJOR DONORS

CTS SEMINARS
FOR MAJOR DONORS

�
What Is the Purpose of this Seminar?

�
How Long Is this Seminar?

�
When To Offer this Seminar

�
Where To Offer this Seminar

�
Who To Invite to this Seminar
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WHO TO INVITE TO THE
DONOR SEMINAR

WHO TO INVITE TO THE
DONOR SEMINAR

�
Board of Trustees

Capital Campaign Committee Members
Capital Campaign Prospects
Planned Giving Committee

Planned Giving Recognition Society Members
Major Donor Prospects

Giving Club Donors
Select Faculty and Staff

Annual Fund Donors
Area Philanthropists

Key Volunteers

26

CTS SEMINARS FOR
PROFESSIONAL ADVISORS

CTS SEMINARS FOR
PROFESSIONAL ADVISORS

�

What Is the Purpose of this Seminar?
How Long Is this Seminar?

When To Offer this Seminar?
How Important Is Continuing Ed Credit?

Where To Offer this Seminar?
Who To Invite to this Seminar?

Market Segmentation & Co-Sponsorship

27

WHO TO INVITE TO THE
ADVISORS SEMINAR

WHO TO INVITE TO THE
ADVISORS SEMINAR
• Estate Planning Attorneys
• CPA’s (Tax Planning)
• Trust Officers
• Investment Advisors
• Stock Brokers
• Chartered Life Underwriters
• Certified Financial Planners
• Certified Tax Practitioners
• Real Estate Investment Advisors
• Charitable Gift Planners

28

CLU
Association

Estate
Planning
Council

State Bar
Association

CFP
Association

Brokerage
Firm

SEMINARS FOR PROSSEMINARS FOR PROS

CPA
Association

Bank Trust
Department

CTS for 
Professional 

Advisors

29

WILLS SEMINARWILLS SEMINAR
�

What Is the Purpose of this Seminar?

How Long Is this Seminar?

What Are the Seminar Topics?

When To Offer this Seminar

Where To Offer this Seminar

How To Conclude this Seminar

30

THE WILLS SEMINARTHE WILLS SEMINAR
�

The Planning Process
The State Made Will
The Intestate Statute

The Federal Estate Tax
The Estate Tax Rates

The Exemption Amounts
The Tax Smart Will

Charitable Gifts through Your Will
Sample Bequest Provisions

The Revocable Trust
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ESTATE PLANNING
SEMINARS

ESTATE PLANNING
SEMINARS

�

How Long Is this Seminar?
What Are the Seminar Topics?

When To Schedule this Seminar?
Where To Offer this Seminar
Who To Invite to this Seminar

32

ESTATE PLANNING
SEMINAR TOPICS

ESTATE PLANNING
SEMINAR TOPICS

�
Introduction to Estate Planning

�
Wills and Living Trusts

�
Estate Tax Strategies

�
Charitable Estate Planning

33

PLANNED GIVING 
LITERATURE

PLANNED GIVING 
LITERATURE

�
Why Is Literature Important?

What Types of  Literature are Effective?
How Often Should You Contact Your Donors?

What Subjects Should You Cover?
Who Is the Target Audience?

How Do You Qualify the Audience?
How Do You Follow-up and Close the Gift?

34

PLANNED GIVING 
Print Literature 

PLANNED GIVING 
Print Literature 

The Wills Emphasis Program
�

WHO? — All Donors

WHEN? — Quarterly

WHY? — Consistency

35

PLANNED GIVING
PRINT NEWSLETTERS

PLANNED GIVING
PRINT NEWSLETTERS

The Purpose of this Newsletter
�

WHO? — Higher Level Donors

WHEN? — Quarterly

WHY? — Consistency

36

PRINT NEWSLETTER FOR
PROFESSIONAL ADVISORS
PRINT NEWSLETTER FOR

PROFESSIONAL ADVISORS

The Purpose of this Newsletter
�

WHO? — Higher Level Donors

WHEN? — Quarterly

WHY? — Consistency
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What To Include?

TARGETED DIRECT MAIL
SOLICITATIONS

TARGETED DIRECT MAIL
SOLICITATIONS

Basic
Package

Your 
Response

Cover Letter
Brochure or Newsletter 

Reply Card
Business Reply Envelope

Sample Response Letter
Response Booklet

38

PLANNED GIVING 
WEBSITE

PLANNED GIVING 
WEBSITE

�
Your Organization’s Home Page

Gift Planning Web Site
Planned Gift Donor Stories

Planned Gift Options
Wills and Revocable Trusts
Estate Planning Strategies

39

PLANNED GIVING 
WEBSITE

PLANNED GIVING 
WEBSITE

�
Tax Alerts & Updates

Develop Your  Own Plan
Your Planned Giving Team

Response Device
Planned Giving Brochures

Tracking

40

PLANNED GIVING
ELECTRONIC MARKETING

PLANNED GIVING
ELECTRONIC MARKETING

�

WHO? — All Donors & Prospects

WHEN? — Weekly / Monthly

WHY? — Consistency

RESULTS? — Greater

41

PLANNED GIVING
WEBINARS

PLANNED GIVING
WEBINARS

�
Wills Seminars

Estate Planning Seminars

Charitable Gift Planning Seminars

Seminars for Professional Advisors

42

PLANNED GIVING ELECTRONIC 
MARKETING SPECIAL EMPHASIS
PLANNED GIVING ELECTRONIC 
MARKETING SPECIAL EMPHASIS

�
Wills and Revocable Trust

Qualified Plan Beneficiary Designation

Charitable Gift Annuity

Year End Gifts
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PLANNED GIVING 
E LITERATURE

PLANNED GIVING 
E LITERATURE

�
Brochures

Newsletters

Guide to Planned Gifts

Ads

Articles

44

PLANNED GIVING 
E LITERATURE

PLANNED GIVING 
E LITERATURE

�

Postcards

Letters

Response Cards

Brief  Description of Benefits

Specimen Documents

45

MORE INFORMATIONMORE INFORMATION

Please Contact
�

Winton C. Smith, Jr., J.D.
4934 William Arnold Rd.

Memphis, TN  38117
800-727-1040

winton@wintonsmith.com
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Unpredictable investment returns 
and donor longevity can exhaust 
reserves and cause discord in a 
Charitable Gift Annuity program – 
especially if risk management isn’t 
your specialty. A group annuity  
from United of Omaha Life 
Insurance Company can help  
restore harmony.

Learn how our Solutions for Gift 
Annuity Programs enable you 
to transfer both investment and 
longevity risk to us – a highly rated 
insurer with more than 45 years  
of annuity experience.

Julie Engel AAPA
(800) 843-2455 ext. 5810
Julie.Engel@mutualofomaha.com

Keep Your Gift Annuity Program In Tune

mutualofomaha.com/giftannuity

United of Omaha Life Insurance Company, Mutual of Omaha Plaza, Omaha, NE 68175 is an affiliate 
of Mutual of Omaha Insurance Company. United of Omaha Life Insurance Company accepts full 
responsibility for all of United’s contractual obligations under its group annuity contract (Form 504-
GANC-03). No financial liability will be incurred by the parent or affiliate companies for business 
transacted by United of Omaha Life Insurance Company. Unless otherwise required by state law, United 
of Omaha’s obligations under its contract are to the charity, as the owner of the contract, and not to 
individual donors. Charities are solely responsible for determining their reserve fund requirements in the 
state(s) in which they sell charitable gift annuities. Available for use in all states except NY and OR.
MUGC9035

507



508



InvesƟng Planned Giving Assets 
�

Presented�by:��
�

William�Reeser��
Chief�Investment�Oĸcer�

ALSAC/St.�Jude�Children’s�Research�Hospital��
501�St.�Jude�Place�
Memphis,�TN�38105�
P:�901Ͳ578Ͳ2115�

E:�bill.reeser@stjude.org�
�

Presented by The American Council on GiŌ AnnuiƟes 
1260 Winchester Parkway, SE, Suite 205, Smyrna, GA 30080Ͳ6546 

P: 770Ͳ874Ͳ3355 W: www.acgaͲweb.org  E: acga@acgaͲweb.org  

509



510



3/19/2012

1

Charitable Gift Annuities 
Investment Considerations

William S. Reeser, Senior Vice President and CIO of 
ALSAC/St. Jude Children’s Research Hospital

Discussion Topics

`ACGA Assumptions
` State Reserve Restrictions
` Investment Environment
` Historical 
` Current

` Impact of Diversification
`Regular CGA Pool Monitoring

2

ACGA Assumptions

ACGA Gift Annuity Assumptions

`Target Residuum
` Residuum at termination of 50% 
` Minimum 20% present value of original 

gift

`Mortality Assumptions
` Annuity 2000 mortality tables
` All annuitants are female and one year 

younger than actual age

4

ACGA Gift Annuity Assumptions

` Investment Return Assumptions
` Expected return of 4.25% gross

` Allocation 40% equity/ 55% bonds/ 5% cash

` Administrative and investment expenses of 1%

5

State Specific Restrictions
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2

State Investment Restrictions

` Required Reserve Funds – 16 States
` AL, AR, CA, FL, HI, MD, MT, NH, NJ, NY, ND, OR, PA, 

TN, WA, WS
` Allow “Prudent Investor” Standard – 8 States
` HI, MD, NH, NJ, NY, TN, WA, WS
` Arkansas provides option for “Prudent Investor” or 

specific investment restrictions
` “Prudent Investor”
` Guideline that requires a fiduciary to invest assets as if 

they were his own. The managing investor should 
consider the needs of the beneficiaries, the provision of 
regular income, and the preservation of capital avoiding 
investments that are excessively risky. Further, the 
decision-making process must follow certain guidelines, 
even if the final result does not result in the original 
intent. 

7

State Reserve Investment Restrictions

8

` Shaded states require reserve funds
` Nine states allow the “Prudent Investor” standard
` California and Florida have specific reserve requirements

PI

PI

PI

PI

PI

PI PI

PI

CA Reserve Fund Restrictions

9

California

Structure Requires Individual Trust For California Assets

U.S. or State Bonds Unlimited

50% Allocation Limit Less than or equal to 50% of the Reserve

Corporate Bonds Subject to 50% Allocation Limit

Common Stock Subject to 50% Allocation Limit

Preferred Stock Subject to 50% Allocation Limit

Mutual Funds Subject to 50% Allocation Limit

Real Estate None

Foreign Investments None

Leeway Provision None

FL Reserve Fund Restrictions

10

Florida

U.S. or State Bonds Unlimited

Corporate Bonds Considered unlimited 
except medium to lower tier credits are limited to 13%

50% Allocation Limit Less than or equal to 50% of the Reserve

Common Stock
Preferred Stock

Subject to 50% Allocation Limit
Max 10% to one fund or company

Equity Mutual Funds Subject to 50% Allocation Limit
Max 10% to one fund

Bond Mutual Funds No limit on bond funds
Max 10% to one fund

Real Estate 5% limit & no more than 1% in one fund

Foreign Investments 5% in general

Leeway Provision Lesser of 5% or 25% of Surplus

Investment Considerations

ACGA Gift Annuity Assumptions

` Investment Return Assumptions
` Expected return of 4.25% gross
` Allocation 40% equity/ 55% bonds/ 5% cash
` Administrative and investment expenses of 1%

12

512



3/19/2012

3

Bond Tailwind

13

Decades of Declining Yields
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10 Year Treasury - Contribution of Yield

14

Impact of Changing Rates - 10 Yr. Treasury 

15

12 months

Rolling 10 Year Returns - Bonds 

16

Rolling 10 Year Performance - Equity

17

8% Assumption 

Historical Returns

18
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Historical and Current Return 
Environment

19

Current Assumed
ACGA

Allocation

S&P 500

Treasury 
Bonds

90 Day T-Bills

Return =4.25%

Expected Return

Standard Deviation (Risk)
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S&P 500 

90 Day T- Bill

Treasury Bonds

Current Assumed
ACGA

Allocation

Simulated Single Annuity

20

Potential Benefits of Diversification

21

Current Assumed
ACGA Allocation

S&P 500

Treasury 
Bonds

90 Day T-Bills

Return =4.25%

Expected Return

Standard Deviation (Risk)
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Other Investment Considerations

22

Similar characteristics
Better performance

Quarterly CGA Pool Monitoring

23
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The Lost Symbol?
Discover the Power!

Fundraising Pyramid

! Planned Gifts _____________

! Major Gifts _____________

! Repeat/Increased
Annual Gifts______________

! First Time Gifts_____________

Secrets of The Pyramid

! Number of donors?
! Average size of gift?
! Nature of the relationship?
! Marketing strategies?
! Can donors make all types of gifts?
! Can strategies be integrated by the 

charitable organization?

Importance of Team

! Challenges and Opportunities
! Fundraising Goals
! Policies and Procedures
! Case for Support: Blended 

Proposals
! Contact Cues and Clues
! Annual Appeal Integration
! Recognition/Stewardship
! Role of the Board
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Current Challenges and 
Opportunities

Current Challenges and 
Concerns for Our Donors

! Values of stock portfolios.
! Values of retirement plans.
! Values of home or other real estate.
! Uncertainty of future.
! Need for dependable income.
! Concern for income for loved ones.
! Underperforming charitable remainder 

trusts, lead trusts, pooled funds.

Current Challenges for 
Our Organizations

! Reduced budgets for salary and program 
expenses.

! Staff reduction or hiring freeze.
! Combined positions: major/planned gifts.
! Diminished values of endowments.
! Decreased values of charitable remainder 

trusts, lead trusts and pooled funds.
! Reduced value of gift annuity reserves.
! Fewer gifts of appreciated property.

Opportunity!

! Needs continue – and 
increase!

! Deferred gifts are 
popular.

! Consider other assets.
! Integrated gift plans.
! Secure commitments 

now – can increase later 
as market improves.

Fundraising Goals

Everything that can be counted 
does not necessarily count; 
everything that counts cannot 
necessarily be counted. 

– Albert Einstein

Beauty and the Beast

! Beauty: The use of 
planned gifts to support 
charitable missions.

! Beast: Understanding 
how to count planned 
gifts toward campaign 
goals.
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Beholding Beauty … 

…Beauty is in 
the eye of the 
Beholder…

Alphabet Soup!

! Accounting is a process of keeping 
financial statements based on a set of 
generally accepted guidelines and 
principles, in order to present a fair, 
comparable and understandable 
picture of an organization’s financial 
position at any given time.

! See FASB (Financial Accounting 
Standards Board) and GASB 
Statements.

Definitions: Accounting

! Valuation is an assessment of the 
actual value of an item to the person 
or organization that possesses it.

! PPP defines valuation as a reflection 
of the present value of the ultimate 
purchasing power of the gift. 

! Personalized based on your 
organization’s experience. 

! See PPP Valuation Standards at 
www.pppnet.org.

Definitions: Valuation Definitions: Charitable 
Tax Benefit Value

The value of tax benefits available 
pursuant to federal and state law for 
charitable gifts including the federal 
income tax deduction, federal capital 
gains tax savings, federal estate/gift tax 
deduction, state income tax credits and 
state death tax benefits.
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Definitions: Work 
Performance Goals

! Annual evaluation of fundraising staff 
is often based on financial results, 
contacts, approved activities, etc.

! Performance goals must be 
personalized to staff and the 
organization.

! Planned giving success requires special 
considerations: history of charity and 
fundraising program, donor base, 
sophistication of program, staff ability, 
time allocated to planned giving, etc.

Rising Tide Lifts 
All Boats

! Allow planned 
gifts to count 
toward work goals 
of all appropriate 
staff.

! Consider the 
broader definition 
of planned gift 
(current and 
deferred).

! Crediting is institution-specific and 
represents the way each organization 
grants recognition to its donors.  

! Such recognition need not stem from 
any of the factors of counting, 
accounting, tax benefits or valuation, 
although a given organization may use 
any of these calculations as the basis of 
its donor recognition policies.

Definitions:
Recognition Crediting

Definitions:
Counting and Reporting

! Counting and reporting are arithmetic 
activities.

! Counting is the numeric summary of 
activity, results and progress toward 
goals.

! Reporting is the process of conveying to 
a lay audience clearly and transparently 
what has happened during a specific 
timeframe.

Campaign and Other 
Goal-Setting

A campaign may encompass not only 
multi-year comprehensive or focused 
efforts, but any time frame in which a 
non-profit elects to report fundraising 
activity, i.e. a specific “reporting 
period.”

Definitions: Campaign
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Show Me the Money!

! Campaign Goals
! Capital Goals
! Annual Goals
! Major Gift Goals
! Planned Gift Goals
! The Challenge 

Match

Campaign Evolution

Evolution of Campaigns

Originally:
1. Cash Gifts Only
2. Short in Duration
3. Single Focus 
4. Outside Counsel 

does it all
5. Staffed by 

Volunteers
6. “Unusual” Events 

in the Life of the 
Charity

Currently:
1. All Types of Gifts
2. 3-7 Years
3. Multi-Purpose
4. Outside Counsel 

Guides/Manages
5. Professional Staff
6. On-Going

Ways of Addressing 
These Changes …

1. CASE (Council for 
Advancement and 
Support of 
Education)

2.  PPP (Partnership 
for Philanthropic 
Planning) formerly 
NCPG

PPP Recommendations

1. Fundraising campaigns of whatever 
duration, should set three separate and 
complementary goals and should 
report fundraising results along three 
complementary dimensions: 

PPP Recommendations

! An outright goal for gifts usable or that become 
usable for institutional purposes during the 
reporting period (whether one or more years). 

! Irrevocable gift goals, for gifts committed 
during the reporting period but usable by the 
organization at some point after the end of the 
period.

! Revocable gift goals for gifts solicited and 
committed during the reporting period but in 
which the donor retains the right to change the 
commitment and/or beneficiary.
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PPP Recommendations

2.  Charities should report their progress 
toward each of these goals separately, 
using face value numbers.

So What Goes Into The 
Three Categories?

CATEGORY A: 
OUTRIGHT GIFTS

! CASH
! MARKETABLE SECURITIES
! OTHER NON-CASH ASSETS
! THE GIFT PORTION OF BARGAIN SALES 
! REALIZED BEQUESTS
! REALIZED INSURANCE OR RETIREMENT PLAN 

BENEFITS
! EXISTING CASH VALUE OF INSURANCE
! CURRENT LEAD TRUST DISTRIBUTIONS
! LEGALLY ENFORCEABLE PLEDGES
! CGA, CRAT, CRUT, PIF MATURATIONS 

PREVIOUSLY REPORTED IN CATEGORY B

CATEGORY B: IRREVOCABLE 
DEFERRED GIFTS

! SPLIT INTEREST LIFE INCOME GIFTS
! LIFE ESTATES
! DEATH BENEFIT OF INSURANCE (in 

excess of cash value in Category A)
! IRREVOCABLE TESTAMENTARY 

PLEDGES
! FUTURE LEAD TRUST DISTRIBUTIONS

CATEGORY C: 
REVOCABLE GIFTS

! ESTATE PROVISIONS
! CRT’S IN WHICH DONOR RETAINS RIGHT 

TO CHANGE BENEFICIARY
! LIVING TRUSTS
! QUALIFIED RETIREMENT PLAN ASSETS IN 

WHICH DONOR RETAINS RIGHT TO CHANGE 
BENEFICIARY

! LIFE INSURANCE IN WHICH DONOR 
RETAINS OWNERSHIP

! DONOR ADVISED FUND ASSETS COMING TO 
THE CHARITY

! REVOCABLE PLEDGES

Not Beauty 
and the Beast!
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Rather Beauty and the 
Beholder

! Charitable organizations and their 
campaigns are diverse. 
! PPP encourages you to evaluate a 
methodology that is the best match 
for your organization.

Show Me the Money!

" Campaign Goals
! Capital Goals
! Annual Goals
! Major Gift Goals
! Planned Gift Goals
! The Challenge 

Match

Capital Goals

! Goal based on capital 
construction costs.

! Deferred gifts for 
future operating 
costs, maintenance 
endowment funds, 
payments toward 
loans or bonding.

Annual Goals

! Based on needs.
! Based on history.
! All forms of annual support:
1. Annual Fund (Direct Mail, Phone, Web)
2. Grants
3. Sponsorships
4. Special Events
5. Matured Planned Gifts
6. Major Gifts

Major Gift Evaluation 
Metrics

! Budgeting.
! % of solicitations per gift.
! Involvement of key leaders is process.
! Incorporate planned gifts.
! Other metrics included in Appendix.

Major Gift Evaluation

! Indiana University – Chronicle of 
Philanthropy

! 25 points rating for each of:
1. Dollars raised.
2. Number of proposals submitted.
3. Contacts with donors.
4. Quality of work.
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Planned Gift Goals

! Consider age/sophistication of 
organization and program.

! Evaluate in terms of investment and 
long-term benefits.

! For new programs consider activity  
goals  (e.g., number of contacts, 
program elements) and not dollar goals.

! Develop a dollar goal  and action  plan 
worksheet for mature programs.  See 
Appendix for sample.

The Challenge 
Match

! Choose strategic priorities or 
unpopular needs (e.g., 
annual operating fund).

! Match outright and planned 
gifts and pledges.

! Matching funds provided by 
donors, board members, 
related foundation.

! See Appendix for example.
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Policies/Procedures

! Gift Acceptance Policies and 
Procedures: On-going or 
campaign-specific.

! Campaign Policies and 
Procedures:

1. Campaign Counting and 
Reporting.

2. Donor Recognition.
! See Appendix for samples.
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The CASE for Support

Build your 
case to all 
constituencies:
board, donors, 
volunteers, and 
general public!

Connecting the Dots Case Statements: 
Connecting the DOTS

•Documented needs that your charitable 
mission aims to address.
•How your programs and services 

effectively  and efficiently address these 
needs.
•Outright and planned gifts provide 

essential support to pay for these 
programs and services now and later.
•Serving the interests and philanthropic 

goals of donors.

Maximizing Integrated 
Philanthropy Blending Proposals

530



3/27/2012

13

Semantics?

Is a “planned gift” a “major gift”?
! In the eyes of your organization?
! In the eyes of your board?
! In the eyes of your donor(s)?
Are “planned gifts” only “deferred”?
! Endowments.
! Lead trusts.
! Non-cash gifts.
! Current use of deferred gifts.

Support for Blending

! High correlation of loyal annual giving 
and planned giving. 

! Major givers are invested – and may 
consider a planned gift to enhance 
endowment, assist established program, 
maintain building, etc.

! Note:  For many planned gift donors, it 
will be their largest gift. 

! See Appendix for sample ways to 
incorporate the planned gift “ask”!

Too Much in the 
Blender?

Objections:
1. Too confusing.
2. Diminishes the current gift.
3. Creates delay.
4. Planned gifts are only for retirees.
5. “Either/or”.

Too Much in the 
Blender?

Responses:
1. Use a simple format.
2. Planned gifts rarely come from current 

income (annual gifts) or have different 
motivations from major gifts.

3. Format of pledge allows for quick 
action followed by details.

4. Most bequests -Age 45-60 (Bank of 
America/Center on Philanthropy Study)

5. “And”!

Blended Proposals

! The “double ask”:
1. Annual Gift or Multi-Year Pledge
2. Planned Gift (Documentation required)

! The “triple ask”:
1. Annual Gift or Multi-Year Pledge
2. Major Gift/Pledge in addition to Annual
3. Planned Gift (Documentation required)
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Blended Proposals

! The “quadruple ask”:
1. Annual Gift/Pledge
2. Major Gift/Pledge
3. Revocable Planned Gift
4. Irrevocable Planned Gift

Motivations

Major Gifts:
1. Motivation: Help 

Now!
2. Ability to Give.
3. Use of Assets.
4. Pledging.
5. Endowments

(Link to Planned 
Giving).

Planned Gifts:
1. Motivation: Help 

Now and/or Later!
2. Ability Enhanced 

by expanded time.
3. Use of Assets (Link 

to Major Gifts).
4. Pledging.
5. Endowments.

Donor-Centered?

! Major and Annual 
Gifts:
Organization
Centered?

! Planned Gifts: 
Donor Centered?

Key Incentives for
Planned Gift Support

! To fulfill a personal or campaign dollar 
goal that is not possible with annual or 
major gifts.

! To achieve naming rights.
! To create a named endowment.
! To provide a hedge against long-term 

inflation.
! To generate enhanced personal 

benefits: lifetime income, tax savings, 
etc. available with certain planned gifts.

Format for Blended 
Proposal

1. Cover Letter from Key Contact
2. Statement of Case (Specific Purpose 

such as Capital Need, Program 
Support, Endowment, Unrestricted)

3. Proposed Annual Gift Support
4. Proposed Major Gift Support
5. Proposed Planned Gift Support

Planned Gift Proposal

" Cover letter.
" Consider options.
" Summary or matrix of options.
" Begin with general descriptions: How it 

Works, Benefits for You, Benefits for 
Charity.

" Follow with specifics: Financial 
Illustration, Sample Forms, Brochures.

" Donor recognition.
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Pledge Format

! Identification of purpose and use of gift.
! Commitment of outright gift: dollar 

amount and timeframe.
! Commitment of planned gift(s): dollar 

amount (estimate, if possible) and 
technique(s).

! Statement that planned gift 
documentation will be shared within 
reasonable time.

! See Appendix for sample pledge letter 
and gift plan worksheet.

Example #1 of 
Blended Gift

! Annual gifts to award scholarships, 
support programs, fulfill pledge, etc.

! Additional annual gift (or deferred gift) 
restricted to build new endowment 
designated for same purpose.

! Endowment reaches goal and spending 
from endowment replaces annual gifts.

! Planned gift will supplement 
endowment to provide hedge against 
inflation and market loss.
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Example #2 of 
Blended Gift

! Major gift pledge for building, 
equipment purchase, establish 
endowment, etc.

! Any pledge due and owing at death to 
be satisfied from testamentary planned 
gift (e.g., bequest in will or trust).

! Assures naming opportunity.

Three Ways to Identify 
Prospects

1. Staff and 
Volunteer Leads. 

2. Prospect 
Identification.

3. Self-
Identification.

Staff and Volunteer 
Training

! Led by planned giving officer or other 
planned gift “point person”.

! Carefully use volunteers (board, etc.).
! Regular in-house training/social time.
! Paid consultants or seminars.
! Regular sharing of periodicals , emails, 

and other updates on planned giving.
! Membership in PPP and local council.

Staff and Volunteer 
Coordination

! Access to current planned gift 
information.

! Process/acceptance forms for all types 
of gifts: Planned, Endowment, Non-
Cash, Stock, IRA Rollover.

! Contact sheets to review cues and clues.

Donor Prospecting

Are you looking 
for the cues and 
clues to all types 
of gift potential?

! Linkage
! Ability
! Interest

Cues and Clues: 
Estate Planning 

" Currently planning estate
" Writing will/trust
" Advisors’ names
" Investigating life insurance
" Concerned about providing for loved 

ones
" Asks about will, living will, living trust, 

power of attorney, executors
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Cues and Clues: 
Personal Assets/Income

! Owns business
! Plans to sell business
! Retirement plan
! Owns collection(s) 
! Recently received 

inheritance
! Personal residence(s)
! Appreciated real 

estate (commercial, 
farm, etc.)

! Appreciated stock
! Depreciated stock
! Government bonds 

(tax-free?)
! Savings bonds
! Corporate bonds
! Commercial 

annuities
! Mutual funds
! High Income $_____

Cues and Clues: 
Tax Concerns

! Income tax
! Capital gains tax
! Estate tax
! Gift tax
! Taxes on retirement plan

Cues and Clues:
Personal Information

! Single
! No or few children
! Concern for income for spouse or 

children (special needs?)
! Moved or planning to move
! Retired or planning to retire soon

Cues and Clues: 
Charitable Interests

! History of experience with your charity: 
Served? Volunteer? Family served?

! Giving history
! Linkage to similar charities
! Interest in specific programs
! Interest in naming opportunity for self 

or loved ones
! Interest in perpetual endowment

Needles in the Haystack!
Annual Appeal 

Integration
! Correlation of Annual 

and Planned Giving
! The Magic Box
! Coordinated Promotion 

Schedule
! Integrated Information 

in Publications
! Phone Calling Programs
! Personal Visits
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The Magic Box

! I have included a 
gift to _____ in my 
estate plans.

! I would like more 
information on how 
to include a gift in 
my estate plans.

Coordinated Promotion 
Schedule

" Newsletters
" Target Mailings
" E-mail Blasts
" Facebook Ads
" Flyers
" Event

Announcements

Integrated Publications

What?
" Segment by Age
" Advertisements or 

Testimonials.
" Descriptions of 

Techniques
" Contact Information
" Recognition
" Donor Lists

Where?
" Fundraising

Brochures
" Newsletters
" Magazines
" Website
" Annual Report
" Campaign

Reports

Phone Calling

" Consider targeted planned gift calling.
" Consider differences: Older and 

experienced callers, script, follow-up.
" Be prepared for efficient and effective 

responses and follow-up when donors 
mention planned gifts during an annual 
appeal call.

" Vendors: RuffaloCODY, Legacy Leaders

Personal Visits

" Maximize time with 
donors.

" Scripted.
" Role of Volunteers, 

Board, Others. The 
Blended Proposal.

" The Blended Thank 
You.

" Follow-Up.

Integrated Donor 
Recognition
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Policies/Procedures

! Gift Acceptance Policies and 
Procedures: On-going or 
campaign-specific.

! Campaign Policies and 
Procedures:

1. Campaign Counting and 
Reporting.

2. Donor Recognition.

Integrated Donor 
Recognition

! Recognition Acceptance Protocol: Forms
! Planned Giving Societies
! Annual/Loyal Giving Societies
! Cumulative Giving Societies: Adding 

Planned Gifts at Face or Present Value
! Campaign Recognition
! Naming Recognition for Buildings
! Perpetual Endowments

Integrated Donor 
Recognition

! Annual Lists (Annual Report)
! Plaques on Public Display
! Website Display
! Special Gifts
! Coordinated Recognition Events 

Is Your Board 
“On Board”?

Show Me 
The Money!

Is Your Board 
“On Board”?

! Boards play an important role to 
assure program integration.

! Committee involvement.
! Comprehensive budget.
! Goal-setting.
! Donor identification, cultivation, 

proposals and stewardship.
! Personal giving  100%!

Focusing Your Board

! Board of directors self-evaluation of its 
fundraising performance.

! “Commission” or job description for 
each board member to sign.

! Job description for development or 
planned giving committee of board.
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The Lost Symbol?

It Takes a Village … Use the Power of the 
Pyramid!
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Medicaid Update and Elder Planning

The Deficit Reduction Act of 2005 (S. 1932) (DRA) was signed into law on 
February 8, 2006.  Most sections were effective upon enactment.  It substantially changed 
and restricted planning steps that can be taken to protect assets and achieve Medicaid 
eligibility for skilled nursing facility services, in particular.  These changes affected the 
treatment of annuities, residences, the look back period, periods of ineligibility flowing 
from gifts and contracts with continuing care retirement communities.  While DRA’s 
provisions are relatively clear, implementation at the state level has been sporadic and 
inconsistent.  Thus, just because you understand the DRA’s provisions doesn’t mean you 
also understand how your jurisdiction implements the DRA.  You must be familiar with 
how your jurisdiction interprets and applies to DRA be it by legislation, regulation or other 
state Medicaid program process.  

This outline will focus on the specific changes made under DRA Sections 6011 –
6016, which address the changes to Medicaid asset transfer rules, and review current 
planning options under the DRA.  

A. REFORM OF ASSET TRANSFER RULES

1. Extension of Look-Back Period

Assets transferred for less than fair market value during the “look-back period” 
before an individual applies for Medicaid are added to the applicant’s countable resources.  
The individual’s eligibility for Medicaid for long term care will be delayed for a penalty 
period; the length of the penalty period is calculated by dividing the uncompensated value 
of the transferred assets by the monthly cost of private nursing facility care in the state.

DRA:  The look-back period is increased from 36 months to 60 months.

Prior Law:  Look-back period was 36 months; and 60 months for transfers to 
certain trusts.

The penalty period cannot begin until the expiration of any existing period of 
ineligibility.  Once the penalty period is imposed, it will not be tolled (i.e. interrupted or 
suspended) even if he individual stops receiving institutional level care.

2. Change in Start Date of Penalty Period

DRA:  The date that a period of ineligibility, or penalty period, begins will be the 
later of:

(a) The first day of the month during, or at the State option, the month after 
which, assets are transferred for less than fair market value; or 

Lisa Newfield, Esq.
McCarthy Fingar LLP
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(b) The date on which the applicant is eligible for Medicaid and is receiving 
institutional level of care services (nursing home care), based on an 
approved application for such services that, were it not for the imposition of 
the penalty period, would be covered by Medicaid.  The imposition of a 
penalty period requires a denial notice from Medicaid.  (i.e. must submit an 
application for Medicaid.)  

Prior Law:  Prior to DRA, the period of ineligibility or the penalty period would 
begin in the month of transfer or at the State option, in the month following the month of 
transfer.  

3. Calculation of Penalty Period

DRA:  Requires states to impose penalty periods even in the case of smaller asset 
transfers, where the period of ineligibility would be less than a full month.  In imposing 
penalties on such transfers, if the calculation of the penalty period produces a fractional 
amount, the penalty must include a partial month disqualification based upon the 
relationship between that fractional amount and the monthly nursing home rate used to 
calculate the penalty period.  

Prior Law:  States were permitted to round down and disregard the additional 
partial month penalty.  In states that elected to impose no penalty period for such partial 
month transfers, individuals were able to transfer amounts less than the average monthly 
cost of nursing facility services in successive months, but never incur a penalty.  

4. Aggregation of Multiple Transfers

DRA:  States have the option to determine the penalty period by treating the total of 
all uncompensated transfers as one transfer and impose one penalty period beginning on 
the earliest date applicable to any of the transfers, or apply multiple penalty periods.

Prior Law:  When a number of assets are transferred during different months, then 
the rules varied based on whether the penalty periods overlap.  If a penalty period for each 
transfer overlaps with the beginning of a new penalty period, then states had the option of 
either adding together the value of the transferred assets and calculating a single penalty 
period or imposing each penalty period sequentially.  If the penalty period for each transfer 
does not overlap, then states were required to treat each transfer as a separate event and 
impose each penalty period starting on the first day of the month in which the transfer was 
made.
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5. Annuities

DRA:  Purchase of an annuity by an applicant or by an applicant spouse, or annuity 
related transaction made by an applicant or an applicant spouse on or after February 8, 
2006 will be treated as a transfer for less than fair market value unless the State is named 
as the remainder beneficiary.  The State may receive up to the total amount of state 
payments for medical assistance for the annuitant.  However, the applicant or applicant 
spouse may name a spouse or minor or disabled child as the first remainder beneficiary; if 
the state is named as second remainder beneficiary.

Beginning with purchases or certain transactions by or on behalf of applicant 
annuitant, on or after the date of enactment of DRA, annuities will be treated as transfers 
for less than fair market value assets unless the annuity meets any of the three following 
conditions:

(a) The annuity is held by an IRA; or has been purchased with the proceeds of 

i. an IRA;
ii. a simplified employee pension plan; or
iii. a Roth IRA, or

(b) The annuity is 

i. is irrevocable and non-assignable; and 
ii. is “actuarially sound” i.e. term is less than or equal to life expectancy 

of annuitant; and
iii. provides for equal periodic payments without deferral and without any 

balloon payment.

Prior Law:   If an annuity was actuarially sound, it was not a disqualifying transfer, 
and there was no requirement to name the state as a beneficiary.

6. Purchase of Life Estates

DRA:  States must treat funds or assets used to purchase a life estate in another 
individual’s home as a transfer for less than fair market value, unless the purchaser resides 
in the home for at least one year after the date of purchase.  If an individual does satisfy the 
requirement, the entire funds used for the purchase must be included in the applicant’s 
countable assets.
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The rules pertaining to the purchase of life estates add a criterion for evaluating 
whether a transfer of assets has occurred, but does not replace existing rules in determining 
the value of life estates.  Use of life estate tables published by SSA for SSI program must 
be used.  If the payment of a life estate exceeds the fair market value of the life estate as 
calculated in accordance with the SSI tables, the difference between the amount paid and 
fair market value is treated as an asset transfer.  

Finally, unless a state has a provision for excluding the value of life estates in its 
Medicaid plan, or the property in which the individual has purchased the life estate 
qualifies as the individual’s exempt home, the value of the life estate should be counted as 
a resource in determining Medicaid eligibility.

The DRA provision pertaining to life estates does not apply to the retention or 
reservation of life estates by individual transferring real property.  In such cases, the value 
of the remainder interest, not the life estate, would be used in determining whether a 
transfer of assets has occurred and in calculating the period of ineligibility.

Prior Law:  No prior law with respect to purchase of life estate.

7. Homestead

DRA: a)  Minimum Amount:

Requires states to consider the equity in an applicant’s home in determining 
eligibility for Medicaid for long term care in or out of a nursing facility and disqualify any 
applicant with home equity exceeding $500,000, or up to $750,000 at state’s option.  As of 
2011, this amount was increased by the percent of increase in the consumer price index.  
Effective January 1, 2012, the minimum home equity limit is $525,000 and the maximum 
home equity limit is $786,000.  

b)  Exempt Family Members

If a spouse, minor child or disabled child continues to live in the home, the 
applicant will not be disqualified.

c)  Reverse Mortgage

Individuals are permitted to reduce their home equity through a reverse 
mortgage or home equity loan.

Prior Law: No cap on home equity.
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8. Spousal Impoverishment Rules

DRA:  Requires states to determine eligibility by examining and allocating the 
couple’s income before allocating resources.  If the income of the community spouse is 
less than the state’s monthly income allowance, income or assets of the institutionalized 
spouse may be transferred to the community spouse to make up the difference.  This is 
known as the “income first rule”.

Prior Law:  States had the option of using the “resource first rule”, where the 
resource allowance was increased to generate enough income to meet the minimum 
monthly maintenance needs allowance (“MMMNA”) for a community spouse; or the 
“income first rule”, where the applicant’s income was first allocated to the community 
spouse in order to meet the MMMNA.  

9. Waiver of Penalties due to Hardship

DRA:  State Medicaid agencies now may grant waivers if applying the penalties for 
transfers would deprive the beneficiary of: 

a) medical care, endangering the beneficiary’s life or health, or
b) food, clothing, shelter or necessities of life.

States must include in their state plans:

a) notice to recipients that an undue hardship exists;
b) a timely process for determining whether a hardship exists; and
c) a process for appeal of an adverse determination.

Prior law:  No prior statutory law.  These same criteria and procedural requirements 
were contained only in CMS Guidance.

10. Continuing Care Retirement and Life Care Communities

DRA: a) Admission Contracts

May include requirement that residents spend down their resources declared 
on admission to the CCRC before applying for Medicaid.

b) Entrance Fees

Entrance fees are countable resources to an applicant if:

(i) if applicant/resident may use entrance fee to pay for care, or the contract so 
provides;

548



Lisa Newfield, Esq.
McCarthy Fingar LLP

6

(ii) if part or all of entrance fee is refundable when the resident dies or 
terminates contract; and 

(iii) if resident does not acquire any ownership interest in the community by 
paying the entrance fee.

Prior Law:  Social Security Administration prohibited Medicaid certified nursing 
facilities from requiring that individuals provide them with oral or written assurance that 
the resident is not eligible for or will not apply for Medicaid benefits.

B. ESTATE RECOVERY

OBRA 93 mandated that states pursue a recovery from the estate of a deceased Medicaid 
recipient who was age 55 or older when he or she received Medicaid benefits or whom 
regardless of age, was permanently institutionalized.  OBRA 93 also provided states with 
the option to expand estate recoveries to include assets that pass outside the probate estate 
and which the decedent had an interest in prior to death.  

C. PROHIBITIONS ON RECOVERIES

1. Deferral Of Recovery

Medicaid estate recoveries are prohibited:  

(a) During the lifetime of a surviving spouse;

(b) During any period in which the recipient has a surviving child under the age 
of 21 or a blind or certified disabled child; (This prohibition applies to all 
assets covered by the expanded definition of estate, including assets that 
pass directly upon the decedent’s death to individuals other than a surviving 
spouse or minor, blind or disabled child).  

(c) As to the home of deceased Medicaid recipient, recovery is prohibited when 
one of the following relatives is residing in the home:  

(i) Surviving Spouse; 

(ii) Sibling with an equity interest (1 year immediately prior to 
institutionalization with an equity interest); 

(iii) Caretaker child (adult child in home for at least 2 years immediately 
prior to institutionalization and provides care).  
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If the prohibited period ends, for example, spouse dies, minor child reaches age 21 
or with respect to the recipients home, the sibling or adult child no longer resides in 
the home or the home is sold, recovery can then be pursued.  

2. Hardship Exception

No recovery of Medicaid correctly paid will be pursued against all or a portion of 
the estate if it will result in undue hardship for example; family farm or family business 
and income produced by it are the only assets of the estate.  

Undue hardship is not considered to exist based on the inability of the beneficiaries 
to maintain a pre-existing lifestyle or when the alleged hardship is the result of Medicaid or 
estate planning methods involving the divestiture of assets.  

3. Deferral of recovery may also be considered on real property subject to a 
post death lien if:  

(a) undue hardship has not been found to exist; 

(b) heir or survivor has lawfully and continuously resided in the real property 
commencing prior to death of the recipient and is unwilling to sell the real 
property; 

(c) Medicaid claim can’t be paid in full unless the property is liquidated; 

(d) heir or survivor is able to demonstrate inability to obtain financing to pay 
the estate claim; 

(e) agreement with Medicaid and the dependent, heir or survivor where 
Medicaid holds lien and heir, etc., agrees to pay the amount of claim 
pursuant to reasonable payment scheduled and interest.  

D. ELDER LAW PLANNING

1. Countable Resources For Medicaid

Countable resources for Medicaid are defined as property of all kinds:  personal, 
real, tangible and intangible, liquid and non-liquid.  Liquid resources are cash, including 
bank accounts, stocks, bonds and cash value of life insurance.  Non liquid assets are assets 
which are not readily converted to cash, such as real property.  

(a) Exempt Assets.
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2. Retirement Assets

Retirement accounts of the applicant may represent a significant assets when a Medicaid 
plan is being developed.  A transfer of a retirement account to a spouse or disabled child, 
while exempt for Medicaid transfer purposes, will result in an income tax liability of the 
applicant.  However, if the applicant retains ownership of the retirement account and is 
receiving the maximum available periodic payment for that individual, then the principal 
of the retirement account is exempt and not a countable resource.  For Medicaid purposes, 
a countable income stream will be created, but the principal will be protected.  

ROTH IRA are treated as fully available for Medicaid purposes.  

3. Planning Options

(a) Irrevocable Trust

(b) Life Estates

(c) Gifts

                                                
 Need to review state Medicaid regulations regarding computation of maximum period payments, which 
may differ than current amounts being paid to account owner.  
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Are Not FDIC Insured O!er No Bank Guarantee May Lose Value

Are Not Insured By Any Federal Government Agency Are Not A Deposit

Fifth Third Bancorp provides access to investments and investment services  
through various subsidiaries. Investments and Investment Services:

©2008 Fifth Third Bank.

We all have dreams. But when you help other people realize their dreams, they become 
even more important. Fifth Third can help your organization in this mission. We o!er 
unique, personalized financial solutions for endowment management and planned giving, 

with a focus on the goals of your organization and the individuals who support it.

To learn more, please call 937-227-6447.

CHARITABLE MANAGEMENT SERVICES
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ACGA�Conference�–�April�18Ͳ20,�2012�
�

“What�Every�Donor�Would�Like�You�to�Know”�–�Dan�T.�Garrett�
�
Introduction�
� I�hope�you�share�my�interest�in�the�assigned�topic:���
�

“What�Every�Donor�WOULD�LIKE�YOU�TO�KNOW.”�
�

This�is�a�topic�that�has�been�a�growing�interest�for�me�personally�for�some�time.�For�too�
long�we�fundraisers�have�been�or�appeared�to�be�more�interested�in�“picking�the�pockets”�of�
our�donors�or�at�least�raising�as�much�money�as�we�possibly�could�from�our�donors�and�
prospective�donors�for�projects�and�campaigns�that�were�of�interest�to�us�or�our�institutions.�
We�have�set�appointments�seeking�both�large�and�small�gifts�to�balance�the�budget,�build�or�
remodel�a�facility,�establish�an�endowment,�help�with�a�comprehensive�campaign,�etc.�Each�ask�
has�been�designed�more�around�WHAT�WE�NEED�than�Why�and�How�the�donor�might�like�to/or�
not�participate�in�helping�fund�our�mission.��
�
� That�topic�interests�me�because�most�fund�raisers�in�my�acquaintance�are�far�more�
interested�in�what�THEY�WANT�to�know�about�the�donor.��
�

After�39�years�and�many�and�varied�experiences�with�donors,�I�am�more�convinced�than�
ever�before�that�longͲterm,�fruitful�donor�relationships�are�largely�dependent�upon�the�ability�
of�the�fund�raising�officer�and�the�institution�to�connect�with�the�values,�motivation,�and�
emotions�of�the�donor.��

�
So,�think�with�me�from�a�donor’s�perspective�on�Motivation,�Cultivation,�Appreciation,�

Recognition,�and�Sustained�Relationships.�What�are�their�Passions?�What�might�they�like�us,�
“the�fund�raisers,”�to�know�about�what�they�like�or�dislike�about�our�institution?�About�what�or�
who�they�would�like�to�recognize�or�fund?��What�can�I�do�to�help�uncover�or�determine�what�
motivates�them?�What�do�I�need�to�do�to�help�determine�their�interest�and�if�appropriate,�
cultivate�that�interest?�What�should�I�(my�institution)�do�to�recognize�and�express�appreciation�
for�a�completed�gift?�What�is�appropriate�recognition?�Is�it�something�I�want�for�them�or�is�it�
something�they�would�prefer?�Is�there�more�than�one�way�to�say�“Thank�You?”�

�
We�will�explore�these�and�other�questions�as�we�discuss�a�number�of�real�cases.��
�
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WHAT�DO�DONORS�WANT�YOU�TO�KNOW:�
�
About�Motivation�Ͳ�“It’s�not�about�the�money”�
� Values�–�Making�a�difference�
� Experience�–�Paying�it�forward�
� Family�Ͳ�Legacy�
� Control�–�It�is�my�money�
� Trust/Credibility�–�Can�I�trust�you/your�organization?�What’s�your�history?�Will�you��
� � (your�organizations)�be�there�or�be�the�same�when�my�estate/trust�matures?��
� � How�do�I�know�you�will�use�my�gift(s)�for�the�purposes�I�am�giving�them?��
� Passion�–�What�matters�to�me�(the�donor);�for�my�reasons�
�
About�Cultivation�Ͳ�“I�have�a�choice”�
Three�places�my�money�can�go.�Why�should�your�organization/institution�be�included?�
� Keep�it�
� Spend�it.�Consume�or��Fulfill�passion.�
� Give�it�to�someone�else�
� Pass�it�on�
� �
About�Appreciation/Recognition�Ͳ�“Somebody�cares”��
Remember�the�song�from�the�musical�1776,�“Is�anybody�there?�Does�anybody�care?�Does�
anybody�see�what�I�see?”�
� Thank�you�–�The�Fund�Raiser�
� Thank�you�–�The�Administrator�
� Thank�you�–�The�Board�
� Thank�you�–�The�User�
� Thank�you�–�The�Recipient�
�
About�Stewardship�Ͳ�“Somebody�remembers”�
� What�have�you�done�for�me�lately?��

Appreciation�reminders�–�plaques,�books,�art�work,�birthday/anniversary�cards,�� �
� � sculptures/models:�Oak�Leaf,�Prayer�Tower,�Gutenberg�Press�Model,�hash�knife.��
� Gifts�that�keep�on�giving.�Reminders�of�significance,�impact,�influence.��
�
�
�
�
�
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DONORS�I�HAVE�KNOWN�
�

As�time�allows,�the�cases�below�will�be�discussed�in�detail.�Participants�will�be�invited�to�
analyze�each�case�in�the�context�of�motivation,�cultivation,�appreciation�and�stewardship.�
�
Case�by�Case�
� Case�1.�Buie�–�It�is/is�Not�about�You!�� � � �

Reluctant�relationship�Ͳ�Acceptance/Credibility/Trust/� � � �
Confidence/Friend/Caregiver�
�

Case�2.�Garrison�–�A�Case�of�Mistaken�Value!��
A�Referral��
Discovering�passion�and�motivation�

�

� Case�3.�Masten�–�A�Lovers’�Quarrel!� �
Friendship/alienation/reconciliation/dependence� �

�

� Case�4.�Edwards�–�Who�Cares!�Referred�by�a�Stranger!��
Interest/friendship/interest�in�HIS�goals.�
Gift�or�business�deal?�
Outcomes� � �

�

Case�5.�Woodward�–You�Never�Know�Who’s�Watching!��
� 59�years�from�1st�to�Ultimate�Gift��

The�value�of�mentoring.�From�mother�to�son�
�

Case�6.�Burns�–�A�Friend�of�a�Friend!���
The�value�of�a�referral�from�a�trusted�friend.��

�

Case�7.�G1�–��G4�–�From�Generation�to�Generation!�
�

Case�8.�SeventyͲFive�Years�of�Support�–�A�Lifetime�Relationship� � �
� �

Conclusion�
�

Our�donors�and�prospective�donors�want�us�to�listen�as�much�or�more�than�they�want�
us�to�talk.�What�does�your�typical�donor�visit�look�like?�What�should�it�look�like?�What�I�asked�
donors�in�the�past�vs.�what�I�ask�today.���
�

A�parting�story.�
�
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